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NATIVE AMERICAN SACRED PLACES 


TUESDAY, JUNE 4, 2002 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 10:02 a.m. in room SR 
485, Russell Senate Building, Hon. Daniel K. Inouye (chairman of 
the committee) presiding. 

Present: Senators Inouye, Campbell, and Akaka. 

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM 
HAWAII, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS 

The Chairman. The committee meets this morning for the first 
in a series of hearings that will be held on the protection of Native 
American sacred places as they are affected by the undertakings 
and activities of various Federal agencies. This morning we will re- 
ceive testimony on how the activities of the military services of the 
Department of Defense [DOD] are affecting Native American sa- 
cred places. 

There are several Federal laws which address some aspect of Na- 
tive American sacred places, but, even taken together, as we will 
hear today, they fail to provide adequate protection for places that 
are sacred to Native people. These laws include The American In- 
dian Religious Freedom Act, the National Historic Preservation 
Act, and the Native American Graves Protection and Repatriation 
Act. In addition, in the previous Administration President Clinton 
issued an Executive Order addressing Native American sacred 
sites. 

We begin this series of hearings with the Department of Defense 
agencies, in part because the Department has implemented a num- 
ber of initiatives which are commendable in their own right but 
which, unfortunately, have not been replicated by other Federal 
agencies. The Department of Defense has adopted a guidance and 
issued a publication in pursuit of the government-to-government 
consultation policy objectives established during President Clinton’s 
administration. 

In addition, the Department has developed a curriculum to pro- 
vide the commanders of military installations across the country, 
as well as those who serve under them, with a thorough back- 
ground on the history of Federal Indian relations and Federal In- 
dian law and policy. 

The Department has also contracted to develop a mapping of 
those geographic areas of the country that are the subject of trea- 
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ties between Indian nations and the United States so that the De- 
partment and its services may know with whom they should con- 
sult when a proposed undertaking might affect tribal lands. 

The Department is certainly to be commended for its leadership 
in these areas; yet, as we will hear today, there are issues and 
areas that have not been addressed very well. Often, we have 
found that the best way to assure that negative patterns are not 
repeated is to identify the problem area so that we may better 
focus our attention on improvement. 

I wish to thank all of the witnesses who will appear before the 
committee today and to extend the committee’s appreciation to the 
Sacred Lands Protection Coalition, the National Congress of Amer- 
ican Indians, and the Morningstar Institute and the Institute’s di- 
rector, Suzan Shown Harjo for all that they have contributed to to- 
day’s hearing. 

Before proceeding, may I call upon the vice chairman of the com- 
mittee? 

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN- 
ATOR FROM COLORADO, VICE CHAIRMAN, COMMITTEE ON 

INDIAN AFFAIRS 

Senator Campbell. Thank you, Mr. Chairman. 

First, I think we are both aware that protecting cultural, reli- 
gious, and ceremonial resources is not only a concern for Native 
Americans, but is or certainly should be a concern for all Ameri- 
cans. In fact, the week before our Memorial Day recess, the House 
Resources Committee favorably reported a bill to transfer owner- 
ship of 900 acres known as Martin’s Coves to the Church of Mor- 
mon. This was land, Mr. Chairman, in which 150 people perished 
in a blizzard, and the land has enormous historical and religious 
value to the members of the Mormon Church. 

I would also say that protecting sacred places, that deeply held 
conviction is not limited to Americans, alone. People around the 
world are clamoring to preserve and protect religious and cultural 
sites in Turkey, Italy, Greece, the Holy Land, South America, Af- 
ghanistan, and many other places. There is something uniquely 
human about protecting the sacred and keeping the sacred and the 
mundane separate and apart, and that’s what this is all about. 

In addition to the sites we will hear about today, there are places 
Native peoples hold very dear, such as the Huckleberry Patch in 
Oregon, Mt. Graham in Arizona, Sand Creek site in Colorado, and 
hundreds of other places that are being threatened as we speak. 
Just as Native people continue to protect their ceremonial lands, it 
is evident to me that the legal protections now in place for cultural 
and religious sites in America are lacking in many respects. 

Let me add, from the Antiquities Act of 1906 to the American In- 
dian Religious Freedom Act of 1978 to the American Native Graves 
Protection and Repatriation Act of 1990, each of these key laws 
have proven very valuable and yet unable to fully protect the Na- 
tive sites. 

I am very well aware of your efforts in this regard, Mr. Chair- 
man. I look forward to our hearing. With that I’ll put the rest of 
my opening statement in the record. 

The Chairman. Without objection, so ordered. 
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Our first panel consists of the deputy assistant secretary of policy 
and legislation from the Office of the Assistant Secretary of the 
Army. He will be accompanied by Charles R. Smith, assistant for 
environment, tribal and regulatory affairs. Office of the Assistant 
Secretary of the Army; and Philip W. Grone, Principal Assistant 
Deputy Under Secretary of Defense for Installations and Environ- 
ment. 

Gentlemen, I welcome you. Secretary Dunlop. 

Mr. Dunlop. Thank you very much, Mr. Chairman. I might say 
that those of us at the Department of Defense are quite conscious 
about rank and things, and I think that Mr. Grone representing 
the Secretary of Defense would be a little bit higher in rank than 
the Secretary of the Army, so I wonder if I might defer to ask Mr. 
Grone to proceed first. 

The Chairman. Mr. Secretary. 

STATEMENT OF PHILIP W. GRONE, PRINCIPAL ASSISTANT 

DEPUTY UNDER SECRETARY OF DEFENSE [INSTALLATIONS 

AND ENVIRONMENT], WASHINGTON, DC 

Mr. Grone. Thank you, Mr. Dunlop. Thank you, Mr. Chairman. 

Chairman Inouye, Senator Campbell, and members of the Com- 
mittee on Indian Affairs, I am honored to appear before you this 
morning on behalf of the Department of Defense to address the 
policies and procedures of the Department and its components with 
regard to the protection of sacred lands and sites that are vitally 
important to Native Americans. 

Mr. Chairman, with the permission of the committee I have pre- 
pared a written statement that was submitted earlier. I will briefly 
summarize that statement, and I request, with the permission of 
the committee, to have my written statement included as a part of 
the record. 

The Chairman. So ordered. 

Mr. Grone. Thank you, Mr. Chairman. 

The Department of Defense and its components have a long- 
standing relationship with Native Americans. We recognize and 
honor the deep commitment of Native Americans to the defense of 
the United States. That commitment, reflected by those who cur- 
rently serve in uniform, as well as the nearly 190,000 Native Amer- 
ican military veterans who came before them, has yielded substan- 
tial contributions to the Nation’s security, including the Indian 
code talkers, most notably the Navajo, who exercised a decisive role 
during the Second World War, along with other code talkers, in- 
cluding the Choctaw, Comanche, Oneida, Chippewa, Sac, Fox, and 
Hopi. 

In his proclamation on Native American Heritage Month in No- 
vember of last year, the President stated that: 

The strength of our Nation comes from its people. As the early inhabitants of this 
great land, the Native peoples of North America played a unique role in the shaping 
of our Nation’s history and culture. We will work with the American Indians and 
Alaska Natives to preserve their freedoms as they practice their religion and cul- 
ture. 

We believe that the Department is working every day within the 
spirit of the President’s remarks. The primary mission of the De- 
partment of Defense is to prepare the armed forces to defend the 
Nation, to deter aggression, and, when necessary, to fight and to 
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win the Nation’s wars. Within that primary mission, DOD respects 
the importance tribes place on the protection of sacred sites on 
lands entrusted to us and under the administrative control of the 
military departments. 

Currently there are 45 military installations and ranges that 
contain known sacred sites within their boundaries. Consultation 
continues with a number of tribes concerning suspected sites on 15 
additional installations. At these installations, installation com- 
manders and the tribes work together almost daily to ensure that 
mission-related training can occur consistent with the protection of 
sacred sites. 

Moreover, as I indicated in my prepared statement, the military 
components administer 25 million acres of land, including 16 mil- 
lion acres of withdrawn public lands. There are 157 military instal- 
lations located within 50 miles of at least one Federally-recognized 
tribe, and 208 federally-recognized tribes live within 50 miles of a 
given military installation. 

To address the relationship appropriately, the Department of De- 
fense and its components are working cooperatively with tribes on 
many levels to address a number of important issues, including the 
protection of sacred sites. In 1998, after 20 months of extensive 
consultation with tribal organizations and tribal governments, the 
Department promulgated its American Indian and Alaska Native 
policy. Through this policy, building upon existing law and treaty, 
regulation, executive order, and Department of Ilefense directive, 
we sought to provide a comprehensive framework within which the 
components could approach issues of concern to the tribes. The im- 
plementation of this policy has resulted in significant improve- 
ments in the way we interact with tribal governments. The policy 
includes four guiding principles: trust responsibility, government- 
to-government relations, consultation, and natural and cultural re- 
sources protection. 

Many of our installation commanders have formed partnerships 
and undertaken formal agreements with tribes as part of an overall 
plan to protect the cultural resources located on the installation. 
These partnerships and agreements cover issues including, but not 
limited to, the access to and protection of sacred sites. 

With the policy as a backdrop, DOD has undertaken several ini- 
tiatives that are key to the protection of sacred sites at our instal- 
lations. One of these involves the development of integrated cul- 
tural resource management plans, or ICRMPs. ICRMPs are an im- 
portant tool utilized by installation commanders in the manage- 
ment of cultural resources. Typical ICRMP requirements include 
surveys; consultation with affected parties, including Native Ameri- 
cans; and activities to mitigate the effects on cultural resources. Al- 
though not required by law, ICRMPs are required by DOD policy 
for all installations. At the conclusion of fiscal year 2001, 212, or 
53 percent of the 398 ICRMPs identified for planning purposes, 
were completed. We continue to track the completion of ICRMPs as 
a performance measurement within the Office of the Deputy Under 
Secretary of Defense for Installations and Environment. 

Another important step DOD has recently taken is a Defense- 
wide training effort on the implementation of our policy. Our office 
has sponsored a series of DOD-wide training courses since June 
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1999, with our most recent course taking place just last month at 
Ellsworth Air Force Base, South Dakota. 

Through this program we have trained nearly 500 DOD and com- 
ponent staff, as well as 150 commanders and senior leaders on 
American Indian law, history, consultation, cultural communica- 
tions, and cultural resource issues, including the protection of sa- 
cred sites. The courses are designed to be comprehensive and incor- 
porate participation by tribal elders, local tribal historians, and cul- 
tural resource specialists. 

The military departments, for their part, have also embarked 
upon training courses. For example, the Civil Engineer Corps of 
the Navy has conducted training in this area for the last four 
years. The Army National Guard is also significantly involved in 
training and outreach activities and will conduct two consultation 
workshops later this year in Springfield, Missouri, and in Provi- 
dence, Rhode Island. 

In recognition of the importance of ICRMPs and as a part of the 
continuing emphasis on training, my office last month issued to the 
components a publication entitled, “Commander’s Guide to Stew- 
ardship of Cultural Resources.” Developed in cooperation with the 
National Trust for Historic Preservation, the guide provides instal- 
lation commanders with fundamental information concerning the 
development and implementation of all facets of an integrated cul- 
tural resource management plan. 

In summary, through the implementation of current law and 
treaty, regulation, executive order, and DOD directive and policy, 
we believe the Department of Defense and the components are ef- 
fective in providing access to and protection of sacred sites. 

Recognizing that we can continue to deepen our understanding 
of the nature of sacred lands and to improve our programs, we will 
continue to work cooperatively with the Congress, tribal govern- 
ments and organizations, and other interested parties in address- 
ing this issue. 

As I conclude my remarks, Mr. Chairman, I want to acknowledge 
the contribution of those key members of the OSD staff who work 
in this policy area. Len Richeson and Stacey Halfmoon serve in the 
Office of Environmental Quality on the Deputy Under Secretary of 
Defense (Installations and Environment) staff, and Jim Van Ness 
serves in the Office of the Deputy General Counsel for Environ- 
ment and Installations. Each of these individuals have made sig- 
nificant contributions to our policies and procedures. While we be- 
lieve we have a solid record of accomplishment, we continue to look 
for ways to improve our efforts. In that regard, Mr. Chairman, we 
look forward to a continuing dialogue with this committee on mat- 
ters of mutual concern. 

Thank you for your time this morning. I am prepared to address 
any questions the committee may have. 

The Chairman. Thank you, Mr. Secretary. We will be calling 
upon you in a few minutes. 

[Prepared statement of Mr. Grone appears in appendix.] 

The Chairman. Secretary Dunlop. 
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STATEMENT OF GEORGE S. DUNLOP, DEPUTY ASSISTANT SEC- 
RETARY [POLICY AND LEGISLATION], OFFICE OF THE AS- 
SISTANT SECRETARY OF THE ARMY, WASHINGTON, DC, AC- 
COMPANIED BY CHARLES R. SMITH, ASSISTANT FOR ENVI- 
RONMENT, TRIBAL AND REGULATORY AFFAIRS 

Mr. Dunlop. Thank you very much, Mr. Chairman. 

Indeed, I am the deputy assistant secretary of the Army for pol- 
icy and legislation in the Office of the Assistant Secretary of the 
Army for Civil Works, so the thrust of my testimony today will 
focus on that aspect of the Army that deals with civil works mat- 
ters. I’m accompanied hy Chip Smith, who is also in our office, and 
he is our assistant for environment, tribal, and regulatory affairs. 

In addition to these brief summary remarks, I wonder if I also 
might be permitted to submit for the record our formal statement? 

The Chairman. Absolutely. 

Mr. Dunlop. Thank you, sir. 

Also, in addition to that, I believe that we provided to the com- 
mittee some documents I’m going to reference in just a moment 
that we hope will kind of outline some of the things that we found 
to be successful. It might serve as a road map, perhaps, as you sug- 
gested, to other agencies and people who would be interested in 
coming up with the kinds of procedures and practices that would 
follow Congressional intent, as you have described it. 

Also, I would like to reiterate what Secretary Grone said in re- 
gards to President Bush’s formal proclamation, which did acknowl- 
edge the sovereignty of tribal governments and affirmed our re- 
sponsibility in the Executive Branch to work with tribes and with 
Indian people to address concerns they have about sacred sites and 
lands, particularly as we interpret that as would be impacted by 
Army civil works activities. 

As you all might know from other work that you do here in the 
Senate, the Army civil works program is virtually all over the Na- 
tion. We have 38 different Districts divided in eight divisions with 
some 35,000 people engaged in our business. 

There’s three ways that the Army’s civil works programs might 
have an impact on sacred sites and lands. First of all, it comes 
from the operation and maintenance of the projects in which we 
have engaged. The Army has more than 1,000 projects that have 
been built over the past 100-some years. This includes more than 
600 dams and their attendant lakes and river systems, comprising 
in Army ownership now some 12 million acres of land and water 
resources. About 25 percent of these Army-controlled lands could 
potentially affect the treaty and trust resources of about 90 tribes, 
and just in the lower 48 States, and, of course, many, many people 
up in Alaska. We have identified what we believe is in excess of 
60,000 known archeological and sacred sites, so we have quite a big 
task. 

The second way that we can impact is through the implementa- 
tion of additional water resources projects that are underway. We 
do that in concert with non-Federal sponsors, which means often- 
times we obtain lands and other operating activities with local peo- 
ple, including tribes, that end up operating these projects. 
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And then the third way is through our Corps of Engineers regu- 
latory program. Most famous is the section 404 permitting, but we 
also have other regulatory authorities, as well. 

The current Army civil works Indian affairs activities really 
began in the current cycle in about 1994, when the Army estab- 
lished its Native American Inter-Governmental Task Force. The 
Corps of Engineers since then has now engaged into about 19 dif- 
ferent workshops we had carried out between about 1994 and 1995 
or 1996 involving more than 550 tribal representatives from 186 
federally-recognized tribes. One of the outputs of that was one of 
the documents I referenced earlier, this two-volume document enti- 
tled, “The Assessment of Corps and Tribal Inter-Governmental Re- 
lations.” 

In 1998 the chief of engineers issued policy guidance letter num- 
ber 57 that began to incorporate the things that we learned into 
the actual operations of the day-to-day activities of these Corps of- 
fices and Districts that I described earlier, including a set of what 
we call “Army Civil Works Tribal Principles,” and those are de- 
tailed in my formal testimony, but the bottom line is that we affirm 
that the tribes retain their inherent rights to self-government and 
that we have an obligation to consult prior to any final decision- 
making with people who are possessed of these rights and privi- 
leges. 

Then, in 1998, the chief issued policy guidance letter number 58, 
which specifically intended to address the executive order that the 
chairman mentioned. 

My testimony details additional further steps that we have taken 
that the bottomline of which is to make sure that representatives 
of all of the functional groups of the Corps of Engineers are in- 
volved in carrying out our responsibilities under these various laws 
and acts. We have more than 70 Corps employees designated as 
Native American specialists, and they operate and liaison with the 
Corps of Engineers at their headquarters here in Washington. 

In January 2002 the Corps’ Institute of Water Resources pub- 
lished this document, “The Tribal Partnership program,” that iden- 
tified issues relevant to working with Native Americans and Alas- 
ka Natives, and this has been provided to the committee. 

I think, in conclusion, Mr. Chairman, the point is we could go 
through a lengthy list of threads from the fabric of specific things 
that we have taken to make sure that there is adequate consulta- 
tion and involvement, and I can say that my inquiries to all of the 
people that report to us in the Department of the Army — are there 
any fundamental policy issues? Is there anything where there’s dis- 
agreement where, you know, we just feel we can’t carry out some 
of the things we’ve been told to do because we haven’t reached 
agreement on policy? And the answer I get is none. To the degree 
that what we might be doing in the Army is not satisfactory is a 
degree to which we have got to learn to perform in particular mat- 
ters in site- and situation-specific circumstances and inform our- 
selves better about how to carryout the intentions of Congress. I 
don’t sense or know about — perhaps you could correct me — any fun- 
damental policy differences about these matters. 
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We have focused on six elements of effort that we think can 
guide our activity and the activity of other agencies or bureaus of 
the Government, perhaps, if they were so inclined. 

No. 1, to have effective protection of sacred lands and sites. We 
believe these can be facilitated by, number one, leadership that 
seeks to achieve a consistency in Federal policies and practices and 
the Federal approach toward the tribal nations and these concerns 
that they have. 

No. 2, that we can develop effective government-to-government 
relationships — that is, not only the Federal agencies, but to the 
subordinate agencies of government in our Constitutional frame- 
work. 

And the third element is there has to be real consultation and 
real partnerships prior to our reaching final decisions about mat- 
ters of particular interest. 

And then we believe in leveraging resources to the greatest ex- 
tent we can, and also that we have a planning process that people 
can participate in in a formal and consultative way as we develop 
our policies, programs, and activities. And then, of course, finally, 
the ultimate issue I guess is a policy issue, and that’s the allocation 
of resources of people and money. 

Mr. Chairman, that concludes my informal remarks. Of course, 
myself and Mr. Smith are available to respond to any questions 
you all might have. Thank you so much for this opportunity. 

The Chairman. I thank you very much, Mr. Dunlop. 

[Prepared statement of Mr. Dunlop appendix.] 

The Chairman. Now, if I may begin asking questions, one of the 
words used most often when we describe Federal Indian policy is 
the word “consultation.” All too often, consultation has been looked 
upon by our Government agencies as notification after the fait 
accompli. I’d like to ask Mr. Crone how are tribal consultation poli- 
cies implemented? Is that the way we do it? 

Mr. Crone. Mr. Chairman, that is not the policy of the Depart- 
ment of Defense and that is not how we do it. With regard to con- 
sultation, a consultation is, in many ways, the most important 
piece of the four pillars of our overall policy. Within the framework 
of consultation and the emphasis we place within our training is 
to recognize that consultation is an ongoing process and must re- 
tain a high level of flexibility to meet the unique circumstances 
which any installation commander may come upon in working in 
a collaborative relationship with a tribe or tribes. 

So what we try to do with regard to the consultation process is 
set up a number of different types of procedures which may be used 
in that process. Consultation can be formalized through different 
types of agreements. We use programmatic agreements, we use co- 
operative agreements, we use memorandums of understanding or 
memorandums of agreement, but we do try to proactively work 
with tribes in areas of mutual concern and try to emphasize to our 
installation commanders that this is an ongoing part of their in- 
stallation management practice to ensure that they are in regular 
consultation with the tribes. 

When we discover, or when an installation commander discovers, 
an area that may be of potential concern to a tribe under our policy 
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and under existing law, activities will cease and we will undertake 
the appropriate level of consultation. 

The Chairman. How do you assess and monitor compliance with 
Executive Order 13007? 

Mr. Dunlop. We monitor at a very general level within OSD 
compliance with the Executive order. The military departments 
execute the executive order. We are working on an ongoing basis 
to currently deepen our consultative mechanisms within the De- 
partment of Defense. We are currently in the process of develop- 
ment which is not yet finalized. We are currently in the develop- 
ment of an integrated product team that will involve all of the com- 
ponents, including the Corps of Engineers, in a process whereby we 
can regularly and routinely consult with each other and monitor 
progress on the implementation of our policy. That policy docu- 
ment — that IPT charter is currently in development and, once fi- 
nalized, we will be happy to provide it to the committee for your 
information. 

The Chairman. Secretary Grone, if I may. I’d like to touch upon 
specific issues. Based on the input we have received in preparation 
of this hearing, there appears to be a systematic failure in the 
Corps’ compliance with the National Historic Preservation Act and 
the Native American Graves Protection Act in relation to its Mis- 
souri River mainstream dam operations. Tribal leaders and historic 
preservation professionals have informed us of a widespread lack 
of understanding and implementation of government-to-government 
consultation for tribes in regard to cultural resource management. 

So my question is: Will you please assess the Missouri River cul- 
tural resource program and its compliance with historic preserva- 
tion laws? Are you satisfied? 

Mr. Grone. Mr. Chairman, as I indicated in my prepared state- 
ment, we believe across all of the components we can do better in 
terms of our consultation processes, and we are striving to do so. 
With regard to the specific issue you raise, I will ask Mr. Dunlop 
to speak to specific questions of execution, but I want to lay out a 
further framework. 

When we developed our initial policy in 1998, the Corps of Engi- 
neers was a participating agency in the development of that policy. 
They were a member of the policy development team, and the 
Corps, as Mr. Dunlop indicated, has undertaken several initiatives 
that are consistent with that policy, although I understand that 
there is some criticism of the Corps’ execution of the policy. 

With regard to specific issues in regard to Missouri River, I have 
the honor and privilege of sitting for the Secretary of Defense in 
his capacity as a voting member of the Advisory Council on His- 
toric Preservation. Next week the Council will undertake an infor- 
mational hearing in Pierre, SD, specifically on the question of Mis- 
souri River. I will attend that hearing to hear first-hand from both 
the Corps, in terms of the implementation of its activities, as well 
as concerned tribal organizations, tribal governments, as well as el- 
ders, their views and perspectives on the Missouri River issue. I 
view that hearing as important not just to the activities of the Ad- 
visory Council, but important for the Department of Defense and 
the Corps of Engineers to better understand and adjust policy 
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where necessary and practice where necessary to accommodate the 
concerns of affected parties. 

The Chairman. Are you satisfied that the Missouri River person- 
nel have been provided with adequate Indian law and policy train- 
ing? 

Mr. Grone. Mr. Chairman, to he quite frank, I’ve not looked at 
it at that level. I will do so and provide a response to you and to 
Senator Campbell. We are training, through our own training pro- 
grams, Corps personnel. The Corps of Engineers is also engaged in 
a series of training activities for their personnel. I have not yet 
been in a position to judge or assess the adequacy of those various 
training programs that the Corps, itself, has undertaken, but they 
are extensive. Many of the issues involved here may well be in 
terms of not just the training but the execution, as Mr. Dunlop in- 
dicated, but I would have to yield to him to explain in more detail 
how the Corps intends to execute in this area. 

[Information follows:] 

Adequate Indian Law and Policy Training 

The Omaha District Corps of Engineers cultural resources personnel have an ex- 
tensive list of training requirements to complete before working in this important 
area. This training is outlined in the Omaha District Cultural Resources Program 
Management Plan [CR PgMP]. The training focuses on skills needed to complete 
Civil Works Planning, Programming and Policy functions. For cultural resources, 
the plan specifies both formal and informal training requirements. The formal train- 
ing includes National Historic Preservation Act [NHPA] Section 106, Native Amer- 
ican Graves Protection and Repatriation Act [NAGPRA], and Archaeological Re- 
sources Protection Act [ARP A] courses as well as training on more than 20 applica- 
ble laws and regulations. On an informal level, it includes working directly with the 
tribes on a regular basis to help apply and understand another cultures’ perspective 
on these laws. This continues to be a valuable and necessary component to the 
training program. 

The U.S. Army Corps of Engineers takes advantage of training that will give us 
a Native American perspective on the same laws mentioned above. Recently the 
Corps sent two people from their office to a training class sponsored, in part, by the 
Three Affiliated Tribes of North Dakota. At this training, a University of Montana 
professor spent 3 days teaching NHPA, NAGPRA, ARPA, National Environmental 
Policy Act [NEPA] and other laws from a tribal perspective. This type of training 
is helpful as the Department continue to try to understand how others may inter- 
pret the laws and regulations that apply to cultural resource sites on Federal lands. 

The Chairman. Do you believe that the Department should more 
systematically and programmatically involve Native Americans in 
your planning on cultural and natural resource management? 

Mr. Grone. We do as a matter of our practice through the 
ICRMP process. That consultation is quite extensive. We believe 
that we have built up and the military components have built up 
a record of success of consultation on those 45 military installations 
where we have known and identified sacred sites, as well as the 
consultation which continues for the 15 military installations 
where we suspect there may be sites of concern to Native peoples. 
We are working that consultation aspect very hard. We aggres- 
sively include Native Americans in the consultation process. While 
I readily admit that we could continue to refine our policies, pro- 
grams, and procedures, I am confident, with regard to most of the 
programs of military components which I am personally familiar, 
that that level of consultation is quite good, quite systematic, and 
adequately addresses a number of the statutory requirements that 
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we have to afford protection to cultural resources aboard those in- 
stallations. 

The Chairman. We have been advised that the Corps of Engi- 
neers is considering establishing an Indian desk at the head- 
quarters level. Can you give us a status report on that? 

Mr. Dunlop. Mr. Chairman, why don’t we take that particular 
question? Of course, as I indicated to you earlier, Mr. Smith actu- 
ally operates in the Office of the Assistant Secretary as our assist- 
ant for environmental, regulatory, and tribal affairs, but, as re- 
gards to your question about the Corps of Engineers, headquarters 
Corps of Engineers, Chip, could you inform the committee of that? 

Mr. Smith. Mr. Chairman, an Indian desk has been a subject of 
discussion for some time. Recently, we have received six letters 
from tribes or tribal organizations bringing up the subject. We’ve 
had discussions with our office and the director of civil works at 
the Corps headquarters, and the director has assured us that they 
will consider the matter and try to determine how to incorporate 
that function in their business process. 

The Chairman. We have found it rather strange because other 
Federal agencies have Indian desks and the Corps of Engineers, an 
agency that does a lot of business with Indian nations, is just con- 
sidering it. 

Mr. Dunlop. Well, one of the things, Mr. Chairman, that I think 
we’re kind of proud of is that we have really made an extraor- 
dinary effort, I believe, to incorporate throughout the entire fabric 
of our system this level of consciousness that you have expressed 
an interest in. Our directives, the two that I mentioned plus one 
I didn’t, which is the tribal nations strategy which we’ve now final- 
ized, at least as updated as of August 2001, is a very comprehen- 
sive approach so that throughout the entire Corps system this level 
of consciousness is something that our people are held accountable 
for. But I will, indeed, take back your concern to the chief, to the 
director of civil works, and, as we put together the manning and 
budgeting elements of the way they organize that agency, I will 
carry that message to you and we will give it highest consideration 
at our level. 

The Chairman. I have many other questions, but may I call upon 
the vice chairman. 

Senator Campbell. Thank you, Mr. Chairman. This hearing is 
turning out to be tremendously interesting for me. I might com- 
mend the people here from the Defense Department and, in fact, 
all the different parts of the military. I think they have come a long 
way in 50 years, very frankly, to providing equal opportunity, equal 
pay, equal rank, things of that nature, that could be a model for 
many other agencies in the Federal Government and certainly 
many places in the private sector, too. It wasn’t always that way. 
I come from an ancestry that the military was not particular fond 
of years ago, and Senator Inouye comes from one that certainly felt 
its discrimination up until World War II, so they have come a long 
way, and I just wanted to say that for the record. 

Mr. Grone, you might know that just this morning we are honor- 
ing the Navajo Code Talkers. We did that once before about 1 year 
ago when President Bush awarded them the Gold Medal of Free- 
dom. They are back here today for the movie that’s being released 
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tonight, “Wind Talkers.” They are here. That’s an honor that is 50 
years late for them, as you probably know, and I’m just delighted 
with the military’s support of the bill that was introduced to do 
that by Senator Bingaman. 

When we talk about protection of sacred sites, there are obvi- 
ously some real problems with Indian people because, first of all, 
they weren’t recorded. They didn’t have a written language and 
they were reluctant to talk about them, and often sacred sites, un- 
like many places when we think of some religious connotation, 
there’s no big building there. There’s no edifice there. There might 
be just a field of grass. But for Native peoples, it is anywhere 
where their ancestors or their spirits lay. That’s a sacred site for 
them. 

There might not be imposing physical characteristics, but also 
many times I think that elders who know where the sites are were 
reluctant to talk about them, reluctant to share any information 
about them because it wasn’t so long ago that they suffered a ter- 
rific problem with grave robbing, as you know, and still do — arti- 
fact stealing off of the public lands, as you know, too. There are 
many laws now in place to try to take care of it, but I think it is 
one of the reasons that Native peoples have really clammed up and 
don’t speak about it. 

So maybe let me pose the first question to Mr. Grone. When you 
are trying to identify geographical sites, have you encountered a re- 
luctance on the part of any Indian people you deal with to open up 
about them for perhaps fear of further damage to that site? 

Mr. Grone. Senator Campbell, the military components have en- 
countered from time to time some reluctance to identify sacred 
sites for precisely the reasons you enumerated. We work very hard. 
The chairman has indicated the efforts we’ve put into mapping, the 
efforts we’ve put into other forms of aggressive consultation with 
the tribes to try to determine precisely where sacred sites may be 
so that we can accommodate the military mission without disrup- 
tion to Native American sacred sites. 

We continue to work that very hard. I believe in nearly all cases 
we have been able to accommodate, once identified, access to and 
protection of sacred sites with the military mission and there is, as 
far as I am aware, no significant encroachment consideration or 
mission impact consideration with regard to the protection of those 
sites, but the key for the military departments, of course, and the 
components is the identification of the site, and so we continue our 
outreach activities, we continue our training activities, cultural 
communication, cultural sensitivity to be able to try to identify as 
many of those sites as we possibly can to adequately include them 
in our integrated cultural resource management plans and to ad- 
just training schedules, training environments, and other activities 
in a way that it does afford the appropriate level of protection. 

Senator Campbell. Yes; let me maybe ask a question about my 
own State. You’re certainly familiar with Pinon Canyon, Fort Car- 
son. 

Mr. Grone. Very familiar, sir. 

Senator Campbell. It’s a huge area where they train these 
MlAls and a lot of pretty sophisticated weaponry out there. Indian 
people historically have moved, and many of the people in that 
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area were nomadic. That area of Colorado at one time was pretty 
much controlled — well, it was controlled by whoever was strong 
enough to control it, I guess, but in that case it was Cheyennes 
and, I think. Southern Arapaho, some other groups that were in 
that area. Fort Carson has been there long before we took a real 
interest in trying to protect the things that are on that site. 

I have been out there a number of times. In fact, they have a 
full-time archeologist there to try to make sure that those areas 
that have petroglyphs and different cultural or potentially religious 
places are protected. 

I was wondering, when you deal with a mobile group — the only 
two land-based tribes in Colorado now are the Utes — who do you 
deal with when you’re trying to protect these sites, because all sites 
are not sacred to all Indian people, as you probably know. 

Mr. Grone. Yes. 

Senator Campbell. Some are tribe-specific, but that tribe may 
not be there any more. It may have moved somewhere else or been 
moved by force by the Federal Government, so how do you know 
who you’re supposed to deal with? 

Mr. Grone. That is a significant challenge for the components. 
As again with the mapping exercise and with trying to identify our 
treaty obligations from past treaty activity, that, in coordinate con- 
sultation with the ongoing consultation that we have, we do try to 
identify. We put a great deal of effort into lineal descendants. 
We’ve tried to ascertain where folks may have moved, where tribes 
may have moved, individuals may have moved over time. But ev- 
erything, again, comes back to consultation and comes back to the 
ability of our staff and the component staffs, working through the 
archeological record, working through the cultural record, to try to 
identify. 

Senator Campbell. Do you do that for the people who were origi- 
nally there? 

Mr. Grone. Yes; and in the case of Fort Carson, that activity has 
been underway, as you know, since 1983. 

Senator Campbell. Yes. 

Mr. Grone. And in the context certainly of the broader DOD pro- 
gram, but certainly in the case of the Army, Fort Carson has one 
of the most respected natural and cultural resource programs with- 
in the Department of Defense, led by a very able team of cultural 
and natural resource specialists, so they have been very active in 
trying to identify both permanent and migratory 

Senator Campbell. Last time I was out there, I want to tell you 
that they gave me a very fine tour of the things that were being 
protected. 

Mr. Grone. Yes. 

Senator Campbell. But it did make me kind of wonder, from a 
nationwide standpoint, how much had already been lost before we 
knew it was there. I think generally we are doing a pretty good job 
and need to do a better job. 

Mr. Grone. Yes. 

Senator Campbell. But there must have been an awful lot of 
sites that are under concrete now that we may never know about. 

Mr. Grone. Certainly, sir, I believe that to be the case. 
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Senator Campbell. Now, one other question. A couple of years 
ago, you know we went through the base closings and a lot of Fed- 
eral surplus property was given back to different areas. How does 
the Department work with that? Has the Department ever turned 
over a former military base to an Indian tribe for cultural or reli- 
gious purposes? 

Mr. Grone. Senator Campbell, I’m not aware that we have ever 
turned over an entire base to a tribe for that purpose. Usually, as 
you know, the base reuse process works through the local redevel- 
opment authority mechanism, which is a recognized agent of the 
State, in terms of trying to put that property into effective reuse. 

Senator Campbell. When you do that, for instance, the Federal 
Government returned Fitzsimmons Hospital 

Mr. Grone. Yes, sir. 

Senator Campbell [continuing]. To the State of Colorado. Are 
there restrictions that go with it, that is, if you have something in 
place to protect a site that is within the authority of your Depart- 
ment and you turn that over to a State, do those restrictions go 
with it so that the State must also comply with them? 

Mr. Grone. In general. I would have to, in part, take the ques- 
tion back, but my understanding of how we have proceeded is that 
existing restrictions with regard to the protection of historic and 
cultural assets as property transitions, the appropriate covenants 
and protections would pass through the title, so it would not be 
susceptible to disruption at that point. 

[Information follows:] 

Restrictions on Transferring Historic and Cultural Assets 

Whenever the military departments propose to dispose of real property they no 
longer require, whether as a result of a base closure or realignment decision or other 
process, the disposal must satisfy the requirements of the National Historic Preser- 
vation Act [NHPA]. In most cases, the most effective way to address these require- 
ments and to ensure that historic properties, including sacred sites and other tradi- 
tional cultural properties, will remain protected following transfer of the property 
is to record a preservation covenant as part of the transaction. These preservation 
covenants thereafter “run with the land” and operate to protect these historic prop- 
erties indefinitely despite the fact that the NHPA may no longer be applicable di- 
rectly [because the NHPA applies only to undertakings by the Federal agencies]. 

The NHPA requires Federal agencies simply to (1) “consult” with the Advisory 
Council on Historic Preservation, State Historic Preservation Office, or Tribal His- 
toric Preservation office before proceeding with an undertaking that may affect list- 
ed or Register-eligible properties; and (2) affirmatively take into consideration such 
potential effects as part of the decisionmaking process. In this respect, the NHPA — 
like NEPA — is merely a procedural statute requiring agencies to “look before they 
leap.” Consequently, the imposition of a preservation covenant is not, strictly speak- 
ing, legally required. Nonetheless, in most cases when listed or Register-eligible 
properties are being transferred out of Federal hands, the only way the transferring 
agency can ensure that these properties remain protected — and work through the 
section 106 process without provoking an adverse comment from the Council that 
must be responded to in writing by the Secretary — is to impose a preservation cov- 
enant. 

Senator Campbell. Okay. Can I ask Secretary Dunlop a couple, 
Mr. Chairman? 

The Chairman. Yes. 

Senator Campbell. Secretary Dunlop, in the light of what’s hap- 
pened since 9/11 there’s certainly a heightened state of prepared- 
ness nationwide. Does the authority that you now have put you in 
any more difficult position when you’re negotiating or altering 



15 


projects under the new — ^you know, we’re living in a different world 
now since 9/11 with homeland defense and increased security and 
so on. Has that affected your ability? 

Mr. Dunlop. Do you mean specifically in regard to these sacred 
sites? 

Senator Campbell. Yes. 

Mr. Dunlop. Well, sir, I think not. I think that my information 
is that, with the enactment of the Water Resources Development 
Act of 2000 there were two sections added, sections 203 and section 
208, and both of those new authorities that Congress gave to the 
Army, to the Corps of Engineers, enabled us to more aggressively 
work with people who would be interested in these sacred lands, 
even to the extent, addressing the former question that you asked 
Mr. Grone about transferring lands. 

Senator Campbell. Yes. 

Mr. Dunlop. We can take lands that are in the Federal estate 
now and 

Senator Campbell. So your decisionmaking process has not been 
measurably altered by 9/11 then? 

Mr. Dunlop. No, sir; well, I think that the principal way that 
every agency of the Government works, including ours, including 
every program and activity we engage in is allocation of resources. 
There is less money for those 

Senator Campbell. Along the line of allocation of resources, I 
know that sometimes with other agencies like Park Service, BLM, 
and so on, we are told here in Congress that we are not providing 
enough resources for not only management, but enforcement. Have 
you found that true, too? For instance, if you have to arrest or de- 
tain someone found looting, which is still not uncommon, do you 
have the manpower to be able to do that effectively? 

Mr. Dunlop. Well, my information is that we’ve not had any sig- 
nificant, but Mr. Smith would be a more day-to-day person who 
could respond to that. 

Senator Campbell. You can answer that, Mr. Smith. 

Mr. Smith. Senator Campbell, enforcement really is a very im- 
portant issue for the Corps of Engineers, all of our projects. As you 
know, most enforcement activities that the Corps does are by rang- 
ers, and rangers are essentially — well, they’re trained in some as- 
pects of enforcement. They are unarmed, and mostly they are 
trained as interpreters or educators, traffic control, and that sort 
of thing, recreational safety. What they need to do is develop agree- 
ments with local jurisdictions — which could include tribes, and does 
in some cases — so that when vandalism occurs and a ranger spots 
it they know who to contact that has the proper authority to arrest 
somebody, hold property, and take the appropriate action. 

So yes, it is challenging, but we do what we can to develop coop- 
erative agreements with local law enforcement jurisdictions. 

Senator Campbell. And the last question: Do you have an active 
Indian recruitment policy, for instance, for these rangers? 

Mr. Smith. In Indian Country primarily most of our district engi- 
neers who go through commander’s training before they take com- 
mand are informed of Indian Affairs issues and our need to reach 
out to Indian people. I know of six Native American coordinators 
that work for the Corps of Engineers now that are Indian, and they 
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annually go to job fairs and try to help Indian supply for jobs and 
come on board as engineers, scientists, social scientists, or other 
disciplines. 

Senator Campbell. Yes. 

Mr. Smith. I mean, we could do more, but we are reaching out 
and doing what we can. 

Senator Campbell. Well, I would encourage you to do that. I just 
happened to be on the road a couple nights ago. Senator, and 
stopped at a truck stop by Winslow, AZ, and there were about 60 
or 80 young Navajo men in there that are members of what they 
call “Hot Shots.” They battle fires out west. Some of our Federal 
agencies have done a terrific job of recruiting Indian people for jobs 
that they desperately need on reservations, so I would think this 
would also be an opportunity for recruitment. 

Thank you. And thank you, Mr. Chairman. 

The Chairman. Thank you very much. 

The committee wishes to commend the Air Force for working 
with the Acoma Pueblo in minimizing the disturbance that training 
flights have had on tribal ceremonial use and on sacred sites. Do 
you have any systematic way or any policy on how to work with 
tribes to minimize this type of intrusion — noise and visual? 

Mr. Grone. Senator, we work with the tribes as we do with all 
affected parties with regard to noise control for purposes of the 
training and readiness of the force. There are specific certainly 
unique aspects in the context of protection of sacred sites. The Air 
Force I’m aware has a very sort of aggressive internally and works 
through their consultation process. Again, everything that we do in 
the Department precedes from the basic four pillars of the 1998 
policy, which is why, again, we stress the flexibility of the consult- 
ative process. There is no one-size-fits-all, although we very clearly 
try to take lessons learned from particular cases and try to apply 
them in others, but recognizing that there are unique cir- 
cumstances either dictated by the military mission or dictated by 
particular cultural issues. Commanders have flexibility within that 
consultative process to address the concerns of Indian people with 
regard to a training activity or an overflight issue, and there are 
multiple issues of that ongoing on a daily basis, weekly basis, 
monthly basis where we are trying to adequately address those 
concerns, and the Air Force in most cases, in nearly all cases, is 
able to effectively work a process through consultation that ad- 
dresses these concerns. 

The Chairman. Recently the president of the Fort Belknap In- 
dian Community briefed the committee on the proposed Air Na- 
tional Guard bombing range in Montana, and I wish to commend 
the Air National Guard for its level of cooperation and partnership 
with the tribe because it is an impressive thing, and the current 
committee strongly recommends and encourages this type of col- 
laboration. 

I just cited this to assure you that this is not a hearing to pick 
on the Department of Defense. There is good and bad. And if I may 
most respectfully suggest, if time permits, that you stay around, 
because the witnesses that follow have a few complaints, primarily 
about the Corps of Engineers. That seems to me, from what we 
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have gathered from our hearings and investigation, to be the weak 
link, so if you could stay around I would appreciate it. 

Mr. Grone. Senator, I would be pleased to attend the rest of the 
hearing and to hear the concerns of the following witnesses. 

The Chairman. Thank you very much. 

Do you have anything? 

Senator Campbell. No further questions. Thank you, Mr. Chair- 
man. 

The Chairman. Secretary Grone and Secretary Dunlop, Mr. 
Smith, thank you very much. 

Mr. Grone. Thank you, sir. 

Mr. Dunlop. Thank you. 

Mr. Smith. Thank you. 

The Chairman. Our next panel is the chairman of Three Affili- 
ated Tribes Business Council and also the president of the National 
Congress of American Indians, Tex Hall; and the chairperson of the 
Lone Pine Paiute-Shoshone Tribe of California, Rachel A. Joseph. 

President Hall, [Native word], sir. 

Mr. Hall. [Native words.] 

STATEMENT OF TEX HALL, CHAIRMAN, THREE AFFILIATED 

TRIBES BUSINESS COUNCIL, NEW TOWN, ND, AND PRESI- 
DENT, NATIONAL CONGRESS OF AMERICAN INDIANS, WASH- 
INGTON, DC 

Mr. Hall. Good morning. Chairman Inouye, Vice Chairman 
Campbell, members of the committee. It gives me a great honor 
and privilege to be able to testify today on a very important com- 
mittee hearing on protection of sacred lands throughout Indian 
Country. 

NCAI, National Congress of American Indians, has been working 
closely with a number of tribes and Morningstar Institute. We have 
also been working with the National Trust for Historic Preserva- 
tion, USET — the United South and Eastern Tribes, NARE — the Na- 
tive American Rights Eund, and, again, many other tribes in form- 
ing a coalition to really look at this issue, Mr. Chairman, members 
of the committee. This is an issue that is so important for Indian 
tribes and Indian Country. 

I have submitted my testimony and I will be talking about five 
points, but, just briefly, Mr. Chairman, on the background, it seems 
that, in listening to the previous testimony by the officials of the 
Army Corps of Engineers — and I’m sure they’re trying to do a good 
job and I’m sure they really feel that they are doing what is nec- 
essary to consult with tribes, but I think that’s one of our biggest 
problems is that we have a difference of opinion. Indian Country 
feels there’s a lack of consultation, it’s not up to what it should be, 
and there’s a lack of the compliance with Executive Order 13007 
that was mentioned. There needs to be some sort of a mechanism 
to mandate full and meaningful consultation at the onset, let alone 
whenever there is legislation that is proposed or enacted on trans- 
fers of Eederal lands to State entities — for example, to a State. 
Then clearly the consultation process simply is not there. It may 
be a name, but it’s simply not there. 

There’s no mechanism for tribes to really look to safeguard those 
sites, so consultation really is one of my five points, and that’s 
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clearly something that I would strongly — and, of course, our coali- 
tion will provide some recommendations — that we think is a big 
weakness that we really have to look at. 

Again, even if a transfer does take place, what Federal protec- 
tions are in place for those sites that have been transferred on that 
former Federal property? There really is no mechanism. Tribes are 
still asking for that, and especially in the area of the Missouri 
River that you mentioned. Of course that’s my neck of the woods, 
Mr. Chairman. That’s where I come from. We feel that we’re losing 
ground, so to speak, on the river. The Missouri River, as people 
know, people that are in the know know that it is an endangered 
river. 

I want to commend you, though, Mr. Chairman and Vice Chair- 
man Campbell about having this hearing. This is a very important 
hearing, and it is not only for Native American people, it is for peo- 
ple of all color that are concerned about protection of sacred sites 
and the protection of the river, and so this is a very important 
hearing for all of us as we look to have better protections. 

Again, consultation is something that clearly needs to be 
strengthened before an action takes place and once an action does 
take place through legislative means. 

A second point is on existing Federal law. As I mentioned, 
NAGPRA and national historic preservation apply, but once the 
transfer takes place, if it is silent in the legislation, then what? 
What does a tribe do when it is trying to protect its sites? What 
if there is a commercial project on a known Native American site? 
And even if the Federal Government knows about this site, if the 
legislation is silent in terms of the Federal protections, then where 
does the tribe go? What is the Army Corps of Engineers’ trust re- 
sponsibility at that time? If it is silent, that’s what tribes are con- 
cerned about. Then the tribes don’t have a means to protect those 
sites. 

Tribes really have the wherewithal in terms of their tribal his- 
toric preservation offices, as well. We have some of the greatest ex- 
perts. I appreciate. Senator Campbell, your comments about pos- 
sible hirings. There is, as we know, a number of unemployed Na- 
tive Americans that are very capable in this area that could be a 
tremendous asset, but, for whatever reason, not being actively re- 
cruited, not being actively utilized, and I think there needs to be 
something set in place that really looks to actively recruit and hire. 

In our neck of the woods, alone, we had to work long and hard 
to get a member of our tribe hired. We appreciate that, that the 
Army Corps of Engineers has hired one of our members, but that’s 
one of a very few. I mean, it’s less than — of all the total number 
of employees in the Army Corps of Engineers, I would venture to 
guess Native Americans are less than one-half of 1 percent. 

If you look at the total number of Indian lands, we’re a lot higher 
than one-half of 1 percent. We’re probably closer to over 10 percent. 
So one-half of 1 percent, in my opinion, is not acceptable. And the 
expertise and the capability is there, so we don’t know what the 
problem is as to why we can’t move forward and get more Native 
Americans hired that have the knowledge. 

If so, I think we would close that gap a lot sooner in terms of 
doing archaeological surveys, doing adequate and meaningful con- 
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sultation, and helping with that government-to-government rela- 
tionship that at times we’re seeing the gap widening. 

Existing Federal law, the Executive Order 13007, we need to 
strongly look at how we go about strengthening that. We’re very 
pleased to hear, as the Secretary mentioned, that there will be a 
meeting in Pierre, South Dakota, on June 12 on the Missouri River. 
I want to commend them for doing that. That is a tremendous 
issue. I want to commend the committee for having the leadership 
for this. We’re all looking forward to that in the tribes in attending 
that hearing, and we just are very concerned that our issues are 
going to be heard and there’s going to be meaningful consultation. 

As the committee probably knows, the Lewis & Clark bicenten- 
nial will be coming very soon, 2003 to 2006, and we’re very con- 
cerned about it. We’ve talked about protection enforcement of law 
enforcement. We feel there’s a lack of it. With the possibility of mil- 
lions of visitors along the trail, if we can’t protect what we have 
currently, we surely are not going to be able to protect with the fu- 
ture of Lewis & Clark. 

The agreements sound good, but there is just a lack of them. 
There is a lack of agreements that have been facilitated between 
the Army Corps and tribes, and I would strongly encourage Army 
Corps and tribal agreements, because tribes are the best suited to 
enforce because more chances are not it’s on their land. Their land 
is within the reservation. And so in my neck of the woods we have 
the river and we have Indian land, reservation land, on both sides 
of the river, and so does our sister tribe down south of us. Standing 
Rock, as well. 

But up and down the river, from St. Louis to Portland, we feel 
there’s going to be a huge advent of visitors, and right now if we 
don’t have adequate agreements, if we don’t have adequate fund- 
ing, and if we don’t have adequate mechanisms in place, we’re 
surely not going to be able to safeguard our sacred sites. 

There are many examples, Mr. Chairman, that I could get into 
of tribes that have called and have talked about looting that’s going 
on right now as we speak, and that’s not even taking into consider- 
ation — they say the Missouri River is losing between 30 and 40 feet 
per year, and that is exposing more sites, and when the water lev- 
els drop — and we know about the Master Manual and the efforts 
that the Army Corps of Engineers is doing to get that passed, and 
then the litigation for South Dakota and North Dakota and Mon- 
tana about stopping the flow of water down south, but, neverthe- 
less, with the dry conditions that are out in the west, that river has 
dropped. With that droppage and with that loss of 30 to 40 feet 
there are more sites being exposed and the Corps can’t keep up. 
The Corps cannot keep up with its limited resources to adequately 
protect those lands and those sites. 

Members of our coalition say it is going to take $9 million a year 
at a minimum to protect our sacred sites along the river at the 
Missouri River, but I didn’t hear what the Corps said was in their 
budget, but I bet you it is less than $1 million. I bet you it’s less 
than $500,000. That would be about 5 percent of what they need. 
With 5 percent of what they need, clearly they don’t have the re- 
sources, and I don’t know if they’re asking for it. I don’t know if 
the Army Corps is asking for it in their budget, but clearly that has 
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to be one of the trust responsibilities that the Army Corps of Engi- 
neers has. That is a big issue with us. 

Tribes are trained. We went through the Department of Justice 
cops fast grants. Many tribes have committed to training our own 
local tribal members to become law enforcement officials. Tribes 
have game and fish departments. We have the knowledge, we have 
the expertise, we have training, but still not being utilized. 

Those agreements are taking far too long and they’re just not 
completed. Again, we don’t know what the issue is. We have cul- 
tural preservation officers. We have law enforcement officers. We 
are just not getting to the agreement side and getting things signed 
off. 

And then, of course, the funding. I just mentioned that funding, 
but, Mr. Chairman, I could go on and on about further examples, 
but I know there will be other tribal people testifying, and we just 
again, in closing, want to say we look forward to the continued dia- 
log with the committee, and the coalition stands ready, as well as 
NCAI, in assisting and helping in what comes out of these hearings 
as to the next step forward, so thank you for your time, for giving 
me this afternoon. 

The Chairman. Thank you very much. President Hall. 

[Prepared statement of Mr. Hall appears in appendix.] 

The Chairman. Now may I recognize Chairperson Joseph. 

STATEMENT OF RACHEL A. JOSEPH, CHAIRPERSON, LONE 
PINE PAIUTE-SHOSHONE TRIBE, LONE PINE, CA 

Ms. Joseph. Good morning, Mr. Chairman, Vice Chairman 
Campbell. I am Rachel Joseph, chairwoman of the Lone Pine Pai- 
ute-Shoshone Tribe in the Owens Valley located on the eastern side 
of the Sierras in central California. 

I am very honored to be here this morning to testify on behalf 
of my tribe and the Shoshone-Paiute, including my parents, who 
have prayed, worshipped, and healed themselves at the Coso Hot 
Springs. 

The Coso Hot Springs have been used by my people from time 
immemorial, and the healing power of the warm Coso water and 
mud is no longer the same. In 1947, the Department of Navy ac- 
quired the Coso Hot Springs through condemnation, and, because 
the area was believed to be rich in geothermal energy, plans were 
moved forward to tap this energy resource in the late 1970’s with 
the Navy contracting with a private agency to develop the geo- 
thermal plant near the Coso Hot Springs. In January 1978 the 
Coso Hot Springs were placed on the National Register of Historic 
Places. 

Tribal members and the State historic preservation officer at the 
time expressed concern that geothermal production around the hot 
springs would have an adverse effect, and, indeed, it has. Over the 
years the temperature of the hot springs and mud have grown so 
intensely hot that we can no longer bathe there. We have asked the 
Navy to address the conditions of this springs, without success. 
Over 10 years ago the Navy, using its own resources and staff, re- 
ported that there was no connection between the conditions of the 
spring and the geothermal development next to the springs. 
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We have been without the resources, and consequently not able 
to do our own independent, unbiased evaluation of the hot springs 
to determine the cause of the destruction and desecration. We do, 
however, have common sense observation that the temperature 
continues to rise and there’s a difference in even the way the mud 
appears. It no longer is the pure, off-white mud, but now a multi- 
color-streaked mud that exists there. 

Our need to continue to protect the hot springs continues today. 
The Navy has currently moved forward with further testing, deep 
wells, north of the springs to determine whether geothermal pro- 
duction and development should be expanded. 

My tribe, as well as every tribe in the Owens Valley, objected to 
the test well. The Navy received our comments, as required, but 
has done nothing with them. The test well has gone forward, and 
we are left waiting for the next step, which we believe is to expand 
the development and production near the springs. 

I would like to summarize the rest of my testimony by stating 
my heart-felt observation and feelings about what continues to hap- 
pen there. We have been engaged with meaningful tribal consulta- 
tion with the leadership at Nellis Air Force Base for a number of 
years, and this consultation includes the employment of tribally- 
sanctioned monitors to be involved in activities at sacred areas or 
at significant sites. Because of that model program, the contrast of 
how the Navy has been dealing with us is more apparent, to the 
point that it appears like blatant disregard for addressing the 
issues that are important to us. 

For the record — and I have submitted a recent letter from our 
tribal attorney dated April 9 regarding to our efforts to have mon- 
itors on site at this test drilling — the mitigation measures require 
that the Navy facilitate the use of tribal monitors, which they have 
insisted they have no money to pay for, and it is important that 
the tribes have monitors, so we identified, submitted the names 
ahead of time as required. 

The day that they showed up at the mandatory training, they 
had to wait almost an hour, and then the name tags that were pro- 
vided had just on them “Indian.” There was no name on their name 
tags, even though names had been provided weeks ahead of time. 

In addition, after publication of the FONSI — Fact of No Signifi- 
cant Finding — they notified us on Friday that the testing would 
begin the following Monday. Our monitors showed up. They were 
advised that they were to stay on site for 10 hours 7 days a week 
and to be there for almost 3 weeks without leaving the facility. 
This, in fact, does not facilitate the kind of monitoring that needs 
to happen in sacred areas and at significant sites. We were also ad- 
vised that the monitors could not go within 50 feet of the equip- 
ment that was doing the drilling, which, for those of us that have 
an understanding of the work of monitors know they need to be 
close enough to observe, as the earth is being moved and there’s 
activity, to see if, in fact, they are uncovering or moving artifacts 
or religious objects in the area. 

We thank you for the opportunity to testify today and hope that 
we can receive assistance to ensure that the area is restored so 
that our people can use the area as they formerly used it, which 
includes immersing themselves in the water and the mud that was 
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so necessary to the healing and the practice that we have engaged 
in for decades there. 

We believe that the Navy needs to be more responsive and con- 
siderate and sensitive to the fact that this is sacred area, and not 
to treat us as a deterrent to them moving forward with whatever 
their goals may be. 

Thank you again for the opportunity. We certainly would support 
any effort to introduce legislation that would we think, refocus 
some of these Federal agencies on the area that they need to ad- 
dress. 

Thank you for your time. 

The Chairman. Thank you very much. Chairwoman Joseph. 

[Prepared statement of Ms. Joseph appears in appendix.] 

The Chairman. Before I proceed with questions, I think it should 
be noted, and I do so as chairman of the Defense Appropriations 
Subcommittee, that our major concern in the military consists of 
recruiting and retaining personnel. As some of you are aware, all 
of the men and women who serve are volunteers. There is no draft. 
It just happens that since World War II, on a per capita basis, 
more Indians have volunteered to serve in our military than any 
other ethnic group, and so I would hope that the Department of 
Defense will take note of that in their recruiting programs. 

President Hall, we have received reports on the Missouri River 
problem suggesting that, as the waters recede, graves have been 
opened and bodies have been floating. These are bodies that should 
have been relocated before the dams were authorized; is that cor- 
rect? 

Mr. Hall. That’s correct, Mr. Chairman. Just last year we had 
a couple of bodies floating out, so it happens every year. You have 
a number of remains that end up in the river, and, of course, our 
tribal historic preservation office is called immediately, but, again, 
these are all sites that should have been taken care of before the 
flooding with the Federal dams. 

The Chairman. Did the agency advise you that the agreement 
had been complied with and all bodies were relocated before the 
project began? 

Mr. Hall. Our elders sure have told us that, Mr. Chairman, that 
that was the one thing that our elders, approximately 50 or 60 
years ago, were adamant about, but, of course, we continue to see 
that it didn’t take place. And even some of the cemeteries — of 
course, we know that in our traditional and cultural way, the way 
that our bodies are laid is in line with the coming of the sun to 
the easterly direction, so even those that our elders consulted the 
Army Corps 50 or 60 years ago, they were placed the wrong way, 
as well, so even those that were buried and removed, they were 
placed in cemeteries in the wrong direction. 

The Chairman. Do you have any suggestions as to how we can 
improve this consultation process? 

Mr. Hall. I would think that there should be some mandates 
and 13007 should be further strengthened that, at the onset, they 
are to meet in a government-to-government with tribes, and par- 
ticularly the affected tribe, so that way things can get worked out 
before any proposed legislation would or any administrative action 
would take place until that tribe is satisfied, because I think too 
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many times Federal agencies think that, “Well, if we talk to the 
tribe we’re going to write it down as consultation, so we consulted 
with that tribe,” and they take it as they fulfilled the requirements 
under an executive order, where the tribe is saying, “Well, we just 
talked to you once, and we disagreed with you, but you went 
ahead.” And so there clearly is some difference of opinion on con- 
sultation, so that needs to be laid out where there’s full and mean- 
ingful consultation throughout the process until that affected tribe 
is satisfied that their interests are protected, and then the con- 
sultation on that particular issue is complete. Right now it doesn’t 
say that. 

The Chairman. Has the NCAI involved itself in this process? 

Mr. Hall. We have with the Department of the Interior, our Bu- 
reau of Indian Affairs consultation, so we have NCAI, in working 
with consulting the tribes, has done a very good job, I think, on 
that particular consultation process with DOT, but we really 
haven’t with the Army Corps. 

The Chairman. Chairwoman Joseph, you’ve just given us a re- 
port on the Coso Hot Springs problem. I gather that you have re- 
quested a meeting with the Navy. Have they responded to you? 

Ms. Joseph. Yes; we requested a meeting of the Navy to come 
to the valley and meet with the tribe councils of five tribes, and 
they responded saying that the commander is new and he couldn’t 
work it into his schedule and gave us less than 2 weeks for us to 
go there. Certainly, we think there is a purpose to receiving a VIP 
tour and a lunch, but we wanted to sit down and talk government- 
to-government about our issues related to the test drilling. So we’ve 
invited him to the area. He, in turn, responded for us to come 
there. It just made sense, rather than have 25 officials travel south 
for the commander and his staff to come to the area. So yes, we’ve 
followed up in an April letter requesting additional meetings. 

The Chairman. I think the commander will be coming to your 
place. 

Ms. Joseph. I would hope so. 

The Chairman. I just noticed the Secretary was jotting down 
notes. 

Do you have recommendations. President Hall, as to how we deal 
with consultation other than strengthening 13007? 

Mr. Hall. Mr. Chairman, like the Department of the Interior, 
that consultation piece, I would recommend the same process that 
NCAI could assist in that. I believe the Army Corps of Engineers 
is working on a consultation policy. We have discussed it, at least 
in the Omaha District, previously. I don’t know where that process 
is at in terms of their mark-up or their write-up of the consultation 
policy. Whenever that process is done, I think we need to put 
timelines. I mean, clearly this should have been done a long time 
ago. We should put timelines and we should get that draft and we 
should start providing consultation through Indian Country within 
the timeline, and it could be similar to the DOT process, but it has 
just been out there too long. 

And then, with the advent of the Lewis & Clark and all of the 
droppage of the river with the shoreline, this is an issue that is not 
going to go away. It’s going to get worse and worse. 
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I would think we could get this process done, Mr. Chairman and 
Senator Campbell, and this could probably get done in 6 months 
to 1 year. It’s not going to take that long, you know, because this 
is something, when you talk and put notice out to tribes about a 
proposed consultation policy, everybody is going to pick that up, es- 
pecially on this issue with the Army Corps. I mean, all the tribes 
are going to put their comments in and are going to want to weigh 
in on this. 

But, as I said, this is something that has already been done as 
a successful model with the latest one at DOT, but it has to have 
an enforcement mechanism of any consultation policy. 

What if a Federal agency does not comply with its executive 
order? Then what? That’s something I think we really need to 
think about is what if there is a lack of compliance of that con- 
sultation and what mechanisms are there for the tribe. That’s, I 
think, one of the biggest things that we left out there. 

The Chairman. You are exercising one of the mechanisms. You 
are here. 

Mr. Hall. Yes. 

The Chairman. Mr. Vice Chairman. 

Senator Campbell. Yes: thank you, Mr. Chairman. I think you 
are absolutely right. Too often when tribes deal with any agents of 
the Federal Government we don’t know it here in the committee, 
and some of them are very sensitive and helpful and some of them 
are less sensitive and less helpful. 

Rachel, I’ve known you for 25 years. I’ve never known you to be 
a shrinking violet about saying your beliefs or what you need as 
an Indian person or for your tribe, too. 

Senator Inouye and I are chairman and vice chairman. We also 
are senior members of the Appropriations Committee. Sometimes 
we can get their attention — not always, but certainly we can help, 
so you need to do that. Tell us where we can help and I know I 
will be and I’m sure Senator Inouye will be, too. 

It’s really surprising to me that when Federal agencies are trying 
to implement something that deals with the Endangered Species 
Act, for instance, consultation is pretty in-depth and they take into 
consideration every bug and every snake and every spider and kan- 
garoo rats and jumping mice and a fish whose name I hate, the 
squawfish, and everything else when we’re talking about making 
some movement. It’s rather surprising to hear that there are bodies 
still floating up out of the ground in an area that was never care- 
fully looked at or consultation was not done before the dams were 
being built. 

Consultation clearly is not the same as informing. Too often, In- 
dian tribes are informed, and I think that you may be right, Tex, 
that sometimes the agencies think that meant consultation, but 
that’s not the way Indian people work. I mean, consultation, that 
begins a dialogue that has to filter out through literally everybody 
within the tribal group and come back before there is some type 
of consensus on what needs to be done. 

I also note with interest that other agencies like the IHS and the 
BIA have done, really authorizing it over the years, more and more 
contracting with tribes. I was wondering if you think the tribes 
would be interested in contracting with the DOD for those areas 
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that we’re talking about that they could deal with. I don’t know if 
the agencies need authorizing language, but I certainly would be 
interested in helping from that forum. 

Tex, what do you think? 

Mr. Hall. I think that’s a tremendous idea. Senator Campbell. 
That ability to contract some of the functions that the Army Corps 
is doing, I think the tribes that are there have the expertise and 
capability. Law enforcement is one of them. You know, protection 
of those sacred sites is clearly an example that we could do right 
away. 

Doing the archeological surveys is another example of contracting 
with a tribal government that has that expertise that lives and re- 
sides in that aboriginal homeland. It’s clearly an example of how 
a tribe has the knowledge and is right there and can move that 
process much faster and for less money as well, I would say. 

Senator Campbell. There is a bill Congressman Young appar- 
ently has introduced on the House side that deals with something 
along this line for Alaska, but we’ll certainly look into seeing if we 
can frame something up to allow agencies to do that if they don’t 
have the ability to do that now. 

Also, as I understand in your testimony, Tex, you state that In- 
dian people have a different view of what is called “sacred” and 
who constitutes a practitioner of a religious activity. You point out 
that a young Indian boy going to an ancient vision quest or proving 
area might not fit within the range of existing Federal protections. 
That has always been a problem, of course, about who constitutes 
a practitioner, as we’ve seen with the Native American Church, 
where actually some non-Indian people in some areas belong to the 
Native American Church and some of the things get cross-ways 
with other laws that are already on the books. 

But would you elaborate just a little bit about how do we — tell 
us a little bit more about the problem, how it presents itself and 
how do we address it. 

Mr. Hall. Many of our tribes. Senator Campbell, as you know, 
only that particular tribe has knowledge of that site or of that area 
of worship. For example, it could even be a clan. It could be a clan 
within that tribe. In our neck of the woods we have a butte. It’s 
called Table Butte. It is from the Locap Clan. The Locap Clan origi- 
nated from the Table Butte, and so part of that butte is on private 
land and part of that butte is on U.S. Forest Service Land, national 
grasslands. And so when our members want to go up and fast as 
they get ready for the sun dances — as you know, that’s all happen- 
ing in the next week or so from now until the first part of August 
in our part of the country. 

Senator Campbell. Yes. 

Mr. Hall. And so they’re fasting in preparation for the sun 
dance. There are so many times that we continue to hear today 
that they don’t have access. The private landowner kicks them 
down or they’re having a problem getting approval through the na- 
tional grasslands through the United States Forest Service. 

Surely, the private landowner does not have any knowledge of 
how that sacred 

Senator Campbell. And, in fact, even some other tribal members 
might not if 
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Mr. Hall. If they’re not from that clan. 

Senator Campbell [continuing]. They’re not from that clan. 

Mr. Hall. Exactly. 

Senator Campbell. We face that in all tribes, in fact. 

Mr. Hall. If they’re not from that clan. And so the elders are 
saying that this is a Locap Clan origination and this is a sacred 
site, so they’re helping educate. As a matter of fact, one of the el- 
ders who is not a member of that fan is fasting and has done and 
has been kicked down from that site many times, but he has to 
continually — we, as a tribe, have to continually determine that that 
is a sacred site because it is a birthplace of a clan and it must be 
safeguarded. Unfortunately, we have no control of that site, and so 
access is a continued problem for that sacred site. 

Senator Campbell. Yes. 

Mr. Hall. And so I think the responsibility of determining that 
sacredness has to come from that tribe. In our case. Three Affili- 
ated Tribes has to help educate, you know, not only our own tribe, 
but we have to educate the Forest Service, we have to educate the 
Federal Government, and then the private landowner as to the 
meanings of that site and what it means to us. 

But, in general terms, you know, we all know that the Black 
Hills, for example, are sacred. They are the birthplace. That’s an 
ongoing problem for the Lakota as they go out to worship in that 
sacred area. 

However, there are other areas that may be an area. Maybe as 
you mentioned it could be a grassland. There could have been a 
battle that happened long ago and not too many people maybe 
know about that battle, but the tribe does, and some people may 
question, you know, that could be used for farming or that could 
be used for agricultural purposes. How can you tell us that’s a sa- 
cred site? And only that affected tribe or that affected clan may de- 
termine its sacredness. 

Again, I think that’s where that government-to-government con- 
sultation really needs to be complied with, and that consultation 
policy is critical to that affected Indian tribe in coming up with 
what that significance of that site holds to that particular tribe. 

Senator Campbell. Well, I think particularly tribe- specific or 
clan-specific is even more important because we’ve seen other laws 
already in place sometimes used to stop development just for the 
point of stopping development. The Endangered Species Act, in my 
view, is one of the most misused laws on the books now. I know 
that there’s a possibility — you know, if it wasn’t tribe-specific or 
clan-specific that this could also be misused to stop some kind of 
a building process. 

Rachel, I understand from your testimony that you had a very 
good working relationship with Nellis Air Force Base. I’m very 
happy to hear that, since that’s where I spent the last IV2 years 
of my enlistment at Nellis and enjoyed it very much. 

Let me ask you this. At least one agency, the Department of the 
Interior, provides funds and works to protect historic or environ- 
mentally sensitive properties through the use of conservation ease- 
ments. In fact, they provide money to do that. Do you think it 
would be wise or useful to authorize the Federal agencies to issue 
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cultural protection easements so that certain Federal properties 
could be restricted in their use to accommodate Native concerns? 

Ms. Joseph. Yes, Senator; I think it would be not only wise, but 
I think an option that needs to be there for the tribes to ensure 
that we have, you know, those opportunities. I do thank you for 
your previous comment about not being shy and retiring, but I did 
tell the staff yesterday that there have been instances in my life 
where I felt helpless to deal with the situation, and this happened 
to be one of those. I think part of that seems to be the disregard. 
It’s almost like a test of wills, like who is going to come to whose 
home for a visit. If there’s an unwillingness to come and meet with 
us, how do you even really begin the meaningful dialogue and con- 
sultation. 

Senator Campbell. Clearly, you can’t take the site to them. 

Ms. Joseph. Right. 

Senator Campbell. They’ve got to come to the site. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Chairwoman Joseph and 
President Hall. 

Ms. Joseph. Thank you. 

Mr. Hall. [Native words.] 

The Chairman. Our next panel consists of the following: The 
NAGPRA representative and cultural resources consultant of the 
Mandan, Hidatsa, Arikara Nation of North Dakota, Pemina Yellow 
Bird; the cultural resources officer. Lower Brule Sioux Tribal Coun- 
cil of South Dakota, Scott Jones; the tribal and historic preserva- 
tion officer of the Comanche Nation of Oklahoma, Jimmy 
Arterberry; a member of the Winnemem Wintu Tribe of California, 
Caleen Sisk-Franco, accompanied by Mark Franco; and a member 
of the Village of Lower Moencopi of Arizona, Leonard Selestewa. 

May I first call upon Ms. Yellow Bird. 

STATEMENT OF PEMINA D. YELLOW BIRD, NAGPRA REP- 
RESENTATIVE AND CULTURAL RESOURCES CONSULTANT, 

MANDAN, HIDATSA, ARIKARA NATION, BELCOURT, ND 

Ms. Yellow Bird. DaSKAshas. Mabeedzagidz. Nawah. In a re- 
spectful way, I extend my greetings to Mr. Chairman, Mr. Vice 
Chairman, the rest of the committee members, and the staff. And 
Agu Wa’Guxdish, I greet you in a respectful way like a relative and 
say thank you to you for holding today’s important hearing to gath- 
er information on the preservation and protection of our people’s 
holy places. 

As you know, my name is Pemina Yellow Bird. I am an enrolled 
member of the Mandan, Hidatsa, Arikara Nation from the Upper 
Missouri River. As you also know, our ancestors lived on the Mis- 
souri River for many, many, many thousands of years, both banks, 
from its headwaters to the Gulf of Mexico, and our ancestors left 
behind thousands and thousands of earth lodge village sites, bur- 
ials, prayer sites — places whose sacredness was revealed to us by 
the creator. 

Since the 1940’s, since the creation of the dam system on Adiba 
Waduxte — in our language we say mysterious or holy grand- 
father — the Missouri River, his life has suffered, as has ours. The 
creation of the dams and the reservoirs on the Missouri River has 
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caused the hastening of erosion and destruction of places that are 
holy to us that are irreplaceable, and that’s why we’re here today. 

For many, many years, as Chairman Hall stated earlier, our na- 
tion and other Missouri River tribes have worked very hard to 
work with the Army Corps to protect and preserve places that can’t 
be replaced for us. They are holy and we need them for our 
ceremoneys. We need them for our people to continue. But, unfortu- 
nately, with the Army Corps of Engineers our sacred and cultural 
places are not an agency priority. This lack of importance to them 
is reflected in the kinds of resources that are dedicated to the pres- 
ervation and protection of our holy places. 

Since 1978, a grand total of $1,933,000 has been spent to sta- 
bilize the shoreline at 19 sacred sites — 19 out of more than 3,000 
known sites. 

Our tribes have been consistent in asking for new surveys of 
Army Corps lands on the Missouri River, because we’re told by con- 
temporary archaeologists with experience on the Missouri River 
that, if new surveys were to be done, that number, 3,000 sites, we 
would find four to five times more sites that we could identify, we 
could map them, we could nominate them for inclusion into the Na- 
tional Register and get them protected, but we have not been able 
to secure new surveys on all Corps-managed lands along the Mis- 
souri River. 

Nothing less than a paradigm shift needs to take place in the 
way that the Missouri River is managed by the Army Corps. Indig- 
enous nations require pre-decisional, meaningful consultation with 
the government agency whose Federal trust responsibility has the 
fate of our sites in their hands. 

We need Congress to appropriate necessary moneys to stabilize 
the shoreline. The Omaha District of the Army Corps has a wish 
list, $77 million worth of stabilization projects that would protect 
thousands of sites that are integral and critical to the survival of 
our peoples. 

Agu Wa’Guxdish, our beloved grandfather, no longer flows within 
the reservation boundaries where my people live. We have to leave 
our reservation to find the free-flowing water. The vast majority of 
ancient, sacred places within our boundaries now lie under his wa- 
ters, forever reversed and stilled. This makes the relatively few 
places still in existence, where our ancestors once lived and loved, 
even more precious to us because they are all that we have left. 
Our need for the life given to us by our Grandfather and our Holy 
Places is so great that it is not an exaggeration to say that our na- 
tion’s revitalization and survival depend on their survival. Those 
sacred places are all that stand between us as a living, flourishing 
nation and the disappearance of our people’s long and ancient his- 
tory alongside the moving, living waters of our precious Grand- 
father. Flooding us out of our homelands broke our hearts but it 
did not break our spirits, and the people of the Mandan, Hidatsa, 
and Ankara Nation stand ready to take whatever action we must 
take to preserve a place to pray for the generations who are com- 
ing, because the living and Holy Being who brought our nations 
through thousands of years of life is dying, Agu Wa’Gux Dish, and 
he and our people just want to live. 
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Something needs to be done, and it needs to be done now, or else 
it won’t be anything for our generations. There won’t be anything 
for them. 

I say thank you to you for listening. I want to close my remarks 
by saying We DuT Dunst Stut. In our language that means, “That’s 
the way things always were, that’s the way they are today, and 
that’s the way they will always be.” 

The Chairman. I thank you very much, Ms. Yellow Bird. 

[Prepared statement of Ms. Yellow Bird appears in appendix.] 

The Chairman. May I now recognize Mr. Scott Jones. 

STATEMENT OF SCOTT JONES, CULTURAL RESOURCES OFFI- 
CER, LOWER BRULE SIOUX TRIBAL COUNCIL, LOWER 

BRULE, SD 

Mr. Jones. [Native words.] Good morning, everyone. Mr. Chair- 
man, committee members, guests, and honored tribal leaders, my 
name is Scott Jones. I am an enrolled member of the Lower Brule 
Sioux Tribe, and I have been a liaison with the Corps of Engineers 
since 1988 on behalf of the tribe. 

There are so many issues and problems it is difficult in only 5 
minutes to know where to begin, so I shall begin with what is most 
important, the resource, in this case, the Missouri River. 

Since the glaciers pulled back some 12,000 years ago, the Mis- 
souri River Basin has been continuously occupied by indigenous In- 
dian cultures. It is sacred to my people because the river gave us 
life and the ability to sustain life. The river gave us food and en- 
abled vast trade routes to be established. In recent history, the 
river enabled the expansion and colonization of this country by the 
EuroAmerican, and the river, as we know it today, has become very 
important to many interests, providing trade, energy, flood control, 
recreation, and irrigation, just to mention a few. The river is still 
sacred to my people today. 

The EuroAmerican expansion and continuous growth gave way to 
treaties and laws. The law of the land set forth compensations for 
the aboriginal peoples whose lands have been taken, oftentimes il- 
legally. These treaties and laws established trust responsibilities to 
ensure government agencies treated aboriginal nations fairly and 
equally. Many of these treaties and laws set forth protections for 
our sacred areas and lands that sustained our culture, and some 
of these laws specifically addressed the trust rights and manage- 
ment of the Missouri River and the lands that make up her basin. 

Please remember that these dams and the lakes they created are 
not historic. They were created and built in my lifetime. 

The fulfilling of these trust responsibilities did not offer Native 
people, particularly those who lived on the river, a role in the cre- 
ation of this Federal monster, that is, the system of Missouri River 
mainstem dams, but rather entire Native populations were re- 
moved from the safety of their reservation homes, had their farms 
and gathering areas flooded, our burial grounds flooded or exposed, 
and our traditional life ways thrown into turmoil in my lifetime. 

The agency responsible for the operation and maintenance of this 
Federal monster, the Army Corps of Engineers, under the Depart- 
ment of the Army, has, for the last 50 years, appeared to conduct 
business with the left hand not caring or knowing what the right 
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hand is doing. They have been evasive and non-committal in their 
dealings. 

More recent tribally friendly executive orders, Federal law, and 
amendments to existing Federal law have enabled tribes to force 
the Army Corps of Engineers to confront specific issues and badger 
them into creating solutions, then only too often having to watch 
these solutions disappear into the dark hole of a Federal file cabi- 
net, never to be acted upon, never to be implemented or considered 
in any other Federal action. 

We are in a new century now. Tribes understand the demands 
for energy. Tribes understand that we are at war with terrorism. 
Tribes, and particularly those who live along the river and specifi- 
cally my tribe, the Lower Brule Sioux, have consistently asked for 
participatory rights in decisionmaking on those issues which di- 
rectly impact and affect us. At this point we are asking that exist- 
ing rights under existing law be followed, as they should be, as well 
as asking that consideration of any future legislation be inclusive 
of actual on-the-ground tribal need. 

Some actions I would recommend include the following: Develop 
partnerships which create co-management; ensure tribal participa- 
tion — real, meaningful participation; provide oversight from both 
Congress and senior Department of Army personnel on the activi- 
ties of the Corps of Engineers and to ensure that they are truly ful- 
filling their trust responsibility; require that the Corps of Engi- 
neers set a small percentage of each project aside to assist in pay- 
ing for tribal consultation; address the river holistically as the river 
basin that it is, not as a series of segments; and crisis management 
through the development of memoranda of agreement with each af- 
fected tribe so that management is inclusive and responsibilities 
can be shared; encourage contracting with tribes, not outside firms. 

Tribes are major stakeholders on this river because of our ab- 
original rights, our unique legal and political status, and because 
our continued survival depends on the health and well-being of this 
sacred river. It is imperative that you understand that these Na- 
tive resources — every plant, every rock, every tree, our rivers, and 
our springs — are potentially a required part of a medicine or used 
in a traditional worship activity. The very fabric of our culture is 
built with natural material that evolves back into Mother Earth. 

Aboriginal cultures were founded in the natural resource. 
EuroAmerican culture was based upon man-made, materialistic re- 
sources. The laws that we live under today do not recognize nor are 
they reflective of this fundamental difference. 

As I have said before, we all recognize the demands of develop- 
ment, of recreation, of flood control, and of energy. There is no rea- 
son for us to always be at odds. The demands of this century can 
be met by working together. Working together, we can protect this 
resource, we can create solutions, we can create jobs on reserva- 
tions, and we can create ways to manage energy needs and devel- 
opment in a responsible way that will carry us into the future, and 
perhaps we can even save our sacred, dying river, the [Native 
word], the Missouri River. 

Creating organizations such as the Sacred Lands Protection Coa- 
lition which acknowledge and accept the tribal lead will foster un- 
derstanding, while ensuring tribes have an adequate voice to pro- 
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tect our freedom of religion through the preservation of and access 
to sacred sites, gathering areas, and necessary natural resources 
for the continued vitality of our threatened traditional worship 
practices and life ways. 

Mr. Chairman, I was very interested this morning to hear how 
the Federal agency is dealing with these issues, and I heard, I be- 
lieve, the first individual that spoke refer to agreements, MOAs, I 
believe I heard him refer to. Sir, we have an MOA we submitted 
to the Corps of Engineers February 12 , 2001. We haven’t even re- 
ceived a letter responding to that MOA from the chairman of the 
tribe. It was sent to Colonel Tillitson, who was the Omaha District 
engineer at the time. Not even a letter acknowledging receipt of 
this document, sir. 

It is very troubling to me to hear that the agency says that this 
is how they deal with us when I know and my tribe knows first- 
hand they haven’t even responded to an MOA that we wrote in 
draft form for them to comment on and get back to us. 

In closing, sir, thank you very much for this opportunity. If you 
have any questions on the information I have presented, I would 
be glad to answer them. 

Thank you. 

The Chairman. I thank you very much, Mr. Jones. 

[Prepared statement of Mr. Jones appears in appendix.] 

The Chairman. May I now recognize Mr. Arterberry. 

STATEMENT OF JIMMY ARTERBERRY, TRIBAL AND HISTORIC 

PRESERVATION OFFICER, COMANC H E NATION, MEDICINE 

PARK, OK 

Mr. Arterberry. Mr. Chairman, Mr. Vice Chairman, [Native 
words.]. Greetings, and thank you for an opportunity to address the 
committee on the issues of protecting our sacred places. 

I will keep my comments short, because you have my prepared 
testimony before you, which I’d like to be entered into the record. 

The Chairman. I can assure all of you that your prepared state- 
ments will be made part of the record. 

Mr. Arterberry. Thank you. 

I’m going to address specifically the Corps of Engineers in a 
project that occurred in the State of Texas within the Galveston 
District. We received consultation letters after the fact. Our ances- 
tors were removed from a cemetery that had been identified by 
Corps officials in 1982. In 2001, four of our ancestors were re- 
moved. In an agreement with the Advisory Council and the State 
historic preservation officer and upon the insistence upon the his- 
toric commission, 80 more individuals were removed before we 
were contacted. This site is on private property, DuPont Corpora- 
tion, and DuPont Corporation took the initiative to insist that trib- 
al consultation occur. 

When we received the letter in October 2001, a meeting was ar- 
ranged that would take place in February 2002. When we met 
there in Victoria County, Victoria, Texas, at the DuPont facility, 
the Corps of Engineers had already had a draft proposal of the 
analyses that they wished to perform on our ancestors. We had no 
input in the entire process at that point. We should have been in- 
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volved and we should have heen notified from the very moment 
that they made the decision to disrupt our burial sites. 

I speak of this from a personal nature. My grandfather’s grave 
was removed in 1958 when over 800 burials from this cemetery 
were moved to over six locations. All of our burials are sacred. We 
deserve the same right to rest in peace as all of mankind, so we 
maintain that the Corps has a responsibility to all of our peoples 
to consult prior to any activities that involve the desecration and 
looting and studies that are performed. 

When a profession such as archeology has an authority over a 
particular race of people, then we have a problem. In this case, it 
is a Federal policy, so therefore it becomes a racist Federal policy. 
Archaeologists should be used in a technical capacity, not as an au- 
thority over our people, but as a service to the people. I propose 
that archaeologists be held in that capacity and we should not be 
subordinate to any State office because our relationship is govern- 
ment-to-government. We are nations within a nation. Based on 
that sovereignty, we have the right to protect our dead and buried 
as well as our living. 

That is why I am here today — to bring you the words of the Co- 
manche people and to ask that you assist us in honoring the rights 
of our ancestors and aiding us in protecting all of our sacred places. 

Again, thank you for the opportunity to speak. 

The Chairman. I thank you very much, Mr. Arterberry. 

[Prepared statement of Mr. Arterberry appears in appendix.] 

The Chairman. Now may I call upon Ms. Sisk-Franco. 

STATEMENT OF CALEEN SISK-FRANCO, WINNEMEM WINTU 

TRIBE, REDDING, CA, ACCOMPANIED BY MARK FRANCO, 

WINNEMEM WINTU TRIBE, REDDING, CA 

Ms. Sisk-Franco. Thank you, Mr. Chairman, Vice Chairman. 
[Native words] Sisk-Franco. I am here representing my people. My 
grandmother has testified before the committee before, Florence 
Jones. She’s the leader of our tribe, and I am second in command. 

We are a historic tribe from California, northern California 
around Lake Shasta, Mount Shasta. Our river runs from Mount 
Shasta through the lake at this point in time. 

We were 14,000 in number at the turn of the century when Cali- 
fornia became a State. In the 1900’s there was less than 400 
Winnemem Wintu left, my grandma and her mother being those 
who made it through; yet, our ceremoneys and our teachings con- 
tinued. 

At that time, our leader sent a letter to Washington asking for 
relief of the situation in California in 1889. [Native words] sent the 
first petition asking for justice for the Wintu, wondering what hap- 
pened to our treaty that had been signed in 1851. 

The BIA sent out special agents and allocated allotment lands to 
our people, which then in 1941 they removed our burial sites from 
the river because of the dam that was coming in and bought a 
piece of land in Central Valley and put it into trust to remove our 
burials to. Our people went out and helped them to identify the 
burial sites, to remove their family members to this new site that 
is held in trust today, and we still utilize this site today to bury 
our people. 
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At that time, we thought that we were a tribe in the view of the 
United States Government. Our allotment lands went under the 
lake. Our sacred sites went under the lake. We have 23 miles of 
river left, and of that 23 miles we have been taught where the sa- 
cred sites are. We still utilize those. We have the traditional prac- 
tices there that we’re teaching to our children at this very time. 
These are traditional cultural properties on the river. 

But we’re wondering about the historic tribes of California and 
these consultations that you talk about and this Native Graves 
Protection Act and the Historic Preservation Act. How do they 
apply to us, since we’ve fallen in a clerical glitch with the BIA, who 
can’t seem to find that they hold land in trust for our people? And 
we are not consulted with. The U.S. Forestry is probably the only 
one who does consult with us. We have permits for our sacred sites 
that are ceremonial grounds that are given by the U.S. Forestry. 
We hold eagle permits from U.S. Fish and Game to practice our 
traditions. Yet, when it comes to the building and construction of 
dams, roads, bridges, that we are not consulted with. We are the 
last to know. 

At this present time there is a bridge being constructed on the 
McLoud River to replace an old bridge, and it is said that that 
bridge has no cultural impact within 300 feet of the new construc- 
tion, but the design for that new construction has not even been 
set. But it has already been signed off, and that bridge will run 
through a burial site that we have proof of that burial site. It has 
been studied by Forestry. And it will also endanger one of our tra- 
ditional areas that we use right now for our children’s training. 

We wonder what rights we do have. We’re not informed, as many 
of the other tribes. We don’t have a historic preservation office. We 
have no funding. We are a traditional group of people who only be- 
lieve in our own tradition. We have no churches, other outside of 
our traditions. We don’t belong to any Methodist, Presbyterians, or 
any other church-based faiths. We are only Winnemem and we be- 
lieve in the Winnemem way. 

The proposed raising of Lake Shasta, at this time we don’t know 
what the process is, how far they have gone, what studies they 
have made; however, we are aware that the lake is going to be 
raised or is intended to be raised. This is a little more information 
than we knew the first time that they put the lake on top of our 
people and moved us out and only gave us a burial site — didn’t 
even give us land to live on. But we were appreciative of the land 
that we were given for our burials, and we continue to use those, 
but they can’t do it again. It will cover at least three or four more 
miles of our river that we use now, that our sacred sites are the 
heart of our people. We used to be salmon people. No more salmon 
run up our river. We try to take the salmon below the dam and 
we get in trouble. But all of those things purify the water. Our re- 
lationship to those things help the land survive. 

When the Forestry comes in and says we cannot clear the pine 
trees out of our oak grove because that’s a natural succession, we 
have to say, “If it were a natural succession, we would still be liv- 
ing here and the pine trees would not be encroaching because we 
are part of the forest.” 
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My Grams says there was no wilderness. This was our home. 
This is not a wild river. This is our home, unless we are wild Indi- 
ans still. 

I leave that to you to help us fix that. The Army Corps of Engi- 
neers is going to be coming in, if they are not already in, making 
plans without consulting. You know, the consulting, I have to say 
also, is that on the bridges that we have told the Forestry about 
our medicine plants, like the grape vine that we use for medicine, 
that were, you know, probably eight to ten inches in diameter, have 
been growing for a long, long time, they came in and cut all of 
them to put a new bridge in, and they are going to give us the 
sprouts. And where do we want them planted? These ones are this 
big now. Where do we want them planted? They’ve grown them 
from the seeds of the grape vine that was there. 

These are the disheartening things that we are dealing with. It 
hurts my people. It hurts my Grams and it takes away our teach- 
ings to our children. They don’t seem to listen. The Native Amer- 
ican specialists that even the BLM and the U.S. Forestry have, 
they don’t have any power. They seem to understand, they seem to 
want to listen, but a lot of times the U.S. Forestry subcontracts 
out, and when they subcontract out to either loggers or bridge 
builders or whoever they are, they must not read the reports very 
well. The logging industry cut four of our sugar pine grove in a 
very sacred site, and they were sorry, but they didn’t know, they’re 
just the contractors. So I encourage that this looks at subcontrac- 
tors and what are their parameters of subcontractors, what are 
they held accountable for. 

It is the same as with the bridge. We have tar dripping into our 
stream. The water trucks drive in and they dump diesel into the 
stream bed. All of the bugs that help purify the water below that 
bridge are dead. They no longer do the job. That water runs into 
Lake Shasta. Lake Shasta provides the water all down in southern 
California, all the way down the valley. This continues. Not only 
us are affected. The people of California are going to be affected, 
as well, in due time. 

My Grams couldn’t be here. She’s 95 years old. She probably 
won’t be able to travel out any more, but one of the things I have 
to say is that the U.S. Forestry do come to her house and meet and 
talk with her about, you know, the problems of the sites that are 
up there, because that is where we live. That is our land. Even 
though now it is owned by many other people, we still travel there. 

I would like to close in saying that for California the historic 
tribes. I’m sure that we’re not the only one in California with this 
situation, and I’m wondering how these acts of Congress to protect 
the tribal people is going to include us. How are we going to have 
our rights protected? Aren’t we deserving of rights? 

Since 1889 our leaders have asked: Is there any justice for the 
Wintu? We’re still asking that today. We’re asking that of the Bu- 
reau. Is there any justice? And if there isn’t, let us know. Let us 
know. 

Thank you. 

The Chairman. I thank you very much, Ms. Sisk-Franco. 

[Prepared statement of Ms. Sisk-Franco appears in appendix.] 

The Chairman. May I now call upon Mr. Selestewa. 
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STATEMENT OF LEONARD A. SELESTEWA, VILLAGE OF LOWER 

MOENCOPI, TUBA CITY, AZ, ACCOMPANIED BY ELLIOTT 

SELESTEWA AND GILBERT NASEYOWMA 

Mr. Leonard Selestewa. Good afternoon. My name is Leonard 
Selestewa. I’m a Hopi farmer from the village of Moencopi on the 
Hopi Reservation on northern Arizona. I will try to make an at- 
tempt to take you there through large photos, if I may. 

I want to thank the committee — well, members of the committee. 
I’m beginning to think you’re the only committee. I’m hoping that 
our words can be heard by all. I thank you for giving us the oppor- 
tunity to appear in front of this committee. We are deeply appre- 
ciative, because the matter that we have come here to address is 
so important for us, and that in this case is water. 

I appear here today with my father, Elliott Selestewa, and my 
uncle, Gilbert Naseyowma, on behalf of agricultural allotees of 
Moencopi, in particular, whose livelihood and way of life has re- 
volved around water for hundreds of years. 

I will try to address four subjects in my brief remarks: The 
meaning of water; the trust responsibility of the Federal Govern- 
ment to protect the Hopi people; and the failure of government 
agencies — in particular the Office of Surface Mining and the Army 
Corps of Engineers — and the loss that we, the Hopi farmers, have 
felt for 3 decades. 

Before you are materials that I have submitted. My remarks will 
be on the surface water issue, although there are other materials 
there in groundwater which may or will be heard in July when the 
Interior is up before this committee. 

It is no accident that the Hopi people came to settle and live on 
the Black Mesa in the high desert country of northern Arizona. 
Upon their emergence to this new fourth world, the Hopi were di- 
rected by their deity, Masaw, to live on Black Mesa, which is 
shaped like a hand pointed downward from northeast to southwest. 
Black Mesa, itself, is thus sacred to the Hopi people. 

If you can see the outline of a hand, that is where we lived. Sen- 
ator. Masaw gave us three things to live a simple yet sustainable 
life, and a very responsible one, at that. It was a bag of seeds, corn 
seeds; a planting stick; and a gourd of water. Thus, the Hopi cul- 
ture and the religion is one of stewardship, a responsibility to take 
care of Mother Earth and her life’s blood, water. 

Water is a sacred part of this covenant, of the stewardship the 
Hopi people made with the deity Masaw. Yes, water is, of course, 
a necessity, especially in the desert, but, just as important, it is sa- 
cred. It gives life to Mother corn. Corn is not only a staple. Corn 
is the first thing that touches a baby’s lips and the last thing upon 
which a man or a woman is laid to rest when they die. 

I know that as members of the Committee on Indian Affairs you 
are well aware of the trust responsibility the Federal Government 
undertook years ago to protect the welfare of Indian people, so I 
will not belabor the point. In this instance, the Government’s re- 
sponsibilities translates to an obligation to minimize the impact of 
coal mining on Black Mesa and the flow of water to the Moencopi 
farmers. 

We are here today. Senators, to say to you that there has been 
a failure of Government agencies charged with the responsibility to 
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protect the scarce surface waters of Black Mesa — the Office of Sur- 
face Mining, the Reclamation Enforcement, and the United States 
Army Corps of Engineers and the United States EPA, as well. Over 
3 decades that the Peabody Coal Company has been mining coal 
on Black Mesa, literally hundreds of water impoundments and 
dams have been built. These impoundments hold back millions of 
gallons of water that would have flowed down the Moencopi wash 
from the higher elevations of the Black Mesa to the farmer of 
Moencopi. 

I would just like to point out that this is not literally entirely a 
farming issue. Much of this water has been wasted by being al- 
lowed to evaporate into the dry desert air with these permanent 
impoundments. The Hopi farmers at Moencopi have been denied 
this precious and sacred source. 

In testimony before the Office of Surface Mining a few years ago, 
one of the agent’s hydrologists, Steve Parsons, stated unequivocally 
that impoundments have significantly impacted the water flow. We 
would request, as I pointed out earlier, that this is part of the 
binded packet that we have submitted for the record. Nevertheless, 
the Office of Surface Mining issued a mine permit without studying 
the mine’s impact on surface water flows to downstream users, in- 
cluding the farmers of Moencopi. 

To this day, the Office of Surface Mining has taken no action to 
ensure that coal mining activities on Black Mesa are conducted in 
a way that minimizes its impacts of surface flows. Instead, gentle- 
men, Office of Surface informed us that the management of im- 
poundments as they impact surface water flow outside the mine 
lease area is the responsibility of the U.S. Army Corps of Engi- 
neers. 

Of course, water does not stop flowing at these boundaries. The 
farmers of Moencopi live outside the boundary of Peabody’s mining 
lease, but they have lost the water that used to flow through the 
Moencopi wash — water so precious and scarce in our homeland. 

When we spoke with representatives of the U.S. Army Corps of 
Engineers, we were told that the management of the impound- 
ments built in connection with mining activities was the respon- 
sibility of Office of the Surface Mining. When we got to this point 
in our search for environmental justice, you have two agencies 
pointing the finger at each other. 

The Army Corps allowed Peabody to build water impoundments 
and to operate under what I term a “generic, nationwide permit 
number 21,” rather than an individual permit designed to address 
the unique circumstances of surface water flow in the high desert 
of Black Mesa. Included in your packet is also reference to the na- 
tionwide permit. 

The Hopi Tribal Council expressed its concern about the issuance 
of a nationwide permit on at least two occasions. They are also in 
your packet. But even the generic, nationwide permit requires Pea- 
body to take all practical steps to minimize impacts of mining ac- 
tivities of pre-construction flows and the aquatic system that de- 
pends on it. These are mentioned in paragraphs 21 and 22. But for 
decades Peabody has been allowed to maintain hundreds of im- 
poundments, holding millions of gallons of water, without ever re- 
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leasing it after treating it, which is an option, as the Army Corps 
permit and the EPA 401 certification letter requires. 

In other words, the nationwide permit has been continuously vio- 
lated and has never been enforced. I believe, gentlemen, that en- 
forcement and consultation go hand in hand. Thus, the matter of 
the Office of Surface Mining nor the Army Corps, nor the EPA, for 
that matter, has accepted responsibility for the impacts of the 
water impoundments on the farmers of Moencopi. The failure of 
any agency to accept responsibility to protect water flows has, of 
course, been of great concern to the Hopi farmers who hold agricul- 
tural allotments. I think they also refer to private property, private 
landowners. 

The impacts of Black Mesa mine on the flow of surface water has 
also been a serious concern for the U.S. Fish and Wildlife Service. 
In 1993, the U.S. Fish and Wildlife Service submitted a letter to 
the U.S. Army Corps expressing its concerns. We submit that copy 
along with the binded material for the record. 

As far as we know, the concerns expressed by the U.S. Fish and 
Wildlife Service, as well as the concerns of the Hopi people, have 
been left unaddressed. 

I show you now for the record the headwaters of Black Mesa, the 
wash, itself. This was taken in the early 1970’s when the mining 
first began, and obviously this is a far-off shot of our water. I refer 
to this not as a river. As you all know, around here we’re talking 
about big rivers, but it is a perennial stream and it means a lot 
to us. Back then it flowed. This is an aerial photo of the wash, 
itself, roughly 10 to 15 feet wide of flow. I didn’t notice it then 
when we enlarged this photo, but here are ruins of our ancestors 
along this perennial stream. 

This is a photo taken before the mining began. You know, this 
perennial stream flowed like this all the time, year round. 

In closing, I would like to submit a photo I took of my son, 5, 
maybe a few days ago. This is all that’s left in there. But what you 
see in this photo prior to leaving our homeland to come this far, 
this water is now gone. It will not return until late October or No- 
vember. But we are in our peak season of our sacred farming of 
our sacred corn with this water. 

I was hoping that maybe we could hear from my father as an 
elder in respect to you, yourself, Mr. Inouye, but maybe we can ask 
them — ^you may ask them a question of what they remember of the 
water before in their youth. 

So I leave this committee with a question. Why? Why has there 
been a failure of responsibility and enforcement? Why has the Gov- 
ernment failed to protect the Hopi people’s most precious and sa- 
cred resource, water? Why has the Government allowed scarce 
trust resources to be wasted? Why has there not even been a study 
of the impacts of the impoundments on the Hopi people? 

We ask this committee for help in finding out the answer to this 
question why, and I invite each member of the committee to visit 
Moencopi to see for yourself. 

Again, I thank you for the opportunity to speak before this panel, 
the committee. [Native word.] 

The Chairman. I thank you very much, Mr. Selestewa. 

[Prepared statement of Mr. Selestewa appears in appendix.] 
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The Chairman. Your father, having traveled a long distance to 
be here with us, if you wish to address the committee, please come 
forward. 

Mr. Elliott Selestewa. Good morning, Mr. Chairman and Vice 
Chairman and the committee. Well, I live in a village of Moencopi 
for all my life, and I used to seeing the water flow year long, you 
know. I never dries up. For some reason, it went away, you know, 
and I was wondering why it did that. I guess I want to say that 
it is because of the Peabody that’s building dams up there, so many 
that it is taking all of our water, you know. 

I thought for me I thought it would never dry up, you know. Dur- 
ing my boyhood, we used to swim in it, and there was always plen- 
ty of water. Now I’m a farmer, myself, and a rancher, and I still 
go through my old traditional way of raising corn, and we need 
that water, you know. 

I want to ask you to help in some way that we can tell Peabody 
to release those water dams up there so we can have a natural flow 
of water again. But, of course, it is going to have to be cleaned and 
released. 

This time of the year especially in June and July we really need 
that water for our plants, you know, because, like I’m going to say, 
we living in the desert and it is very hard to get water. 

I just want to say that we need help from the committee if there 
is any way that we can get the water back to running again. 

Thank you. 

The Chairman. Thank you very much. 

Ms. Yellow Bird, Mr. Jones, Mr. Arterberry, Ms. Sisk-Franco, 
and Mr. Selestewa, as chairman of the Senate Committee on In- 
dian Affairs, as chairman of the Senate Subcommittee on Defense 
Appropriations, I pledge to you that your words and messages will 
be transmitted to the appropriate agencies, and in my capacity I 
will most respectfully request that they respond to them. You can 
be assured that I will receive a response. Upon receipt of such re- 
sponse, we will act thereupon. 

With that assurance, I thank you all very much for your con- 
tributions this morning. Thank you. 

Mr. Franco. Can I ask a question, please, Mr. Inouye? 

The Chairman. Sure. 

Mr. Franco. I was told that I was also going to be able to speak 
to the raising of Shasta Dam. Is it because we are unrecognized 
people that my statement is not included in this? I respect you very 
much, sir. I’ve met with you 

The Chairman. If you wish to, you may speak right now, because 
I recognized you when I called upon the panel but no one asked — 
all it says here was “accompanied by.” 

Mr. Franco. Well, if that’s the way that you understood it, I 
don’t wish to impose. 

The Chairman. Please sit down. I sit here for hours. I am willing 
to sit here for hours, so please sit and testify. 

Mr. Franco. Thank you very much. 

The Chairman. Never let it be said that I have denied any Na- 
tive American from testifying before this committee, because I take 
my work very, very seriously. 

Mr. Franco. Sir, that was not my intent. 
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The Chairman. Yes, sir; please proceed. 

STATEMENT OF MARK FRANCO, WINNEMEM WINTU TRIBE, 

REDDING, CA 

Mr. Franco. My name is [Native word.] In the Winnemem lan- 
guage that means I am the one who talks back. I am here because 
my wife is the spiritual leader now of our people. In each of our 
communities in the Winnemem bands there is the spiritual and 
there is the enforcement side, for lack of better words. My duty 
with the tribe is to speak as the enforcement person. 

We came here today to speak about Shasta Dam. We were in- 
vited as unrecognized people to speak before these committees at 
this one only. We understand that you are going to be hearing 
other issues that affect us, but we were asked to only speak at this 
one, and so I wish to talk about Shasta Dam. 

We’ve met with the Department of Defense people, the people 
from the Army Corps of Engineers, and at the time that we met 
with them we didn’t know that they had anything to do with the 
Shasta Dam raising because, as unrecognized people and as people 
who are kept out of the loop of communication between Indian 
tribes and the Government, we didn’t know that the Shasta Dam 
issue was even going to be something that was going to impact us 
at such a great level until we went up there to do a site visit on 
a bridge. At the time we went up there to talk to the bridge the 
United States Forest Service told us that they didn’t know who the 
lead agency was on directing the raising of this bridge. I told them, 
“Why would you need to raise this bridge?” They told me it was un- 
safe, that they needed to change the contour of the road to facili- 
tate logging trucks. 

I said, “Oh, well, I can understand that. Logging is a pretty good 
industry. I’ve cut trees.” I said, “How are you going to raise this 
bridge?” And they said, “We’re going to raise it so it will be at least 
ten feet above the level of the bottom of this bridge.” 

I’m not a very smart person, but I realize that if you raise a 
bridge ten feet there must be some reason for that. I asked them, 
“Why are you raising this bridge so high?” The engineer on site 
told me, “Well, it has to be at least four feet above the high water 
mark of the lake.” I told them, “This is a river here.” Again, I’m 
not a very smart man, but when you’re raising water that is now 
probably 40 feet above the level of the water that is there, that in- 
dicates that somebody is going to be stopping water up somewhere 
downstream. 

So we asked. We contacted the Federal Highways Administra- 
tion. We contacted the Department of Defense, Army Corps of En- 
gineers. Nobody would tell us anything. Was that because we are 
unrecognized? Was that because they don’t consider our issues as 
important? So we asked as private citizens, and we still received 
no answer. 

Shortly after that the College of the Siskus, their geology depart- 
ment contacted me and said that they had some remains that they 
needed to return but they didn’t want to go through the NAGPRA 
process. I said, “Well, that’s good because we’re not covered 
through NAGPRA anyway. What do you have?” They said, “Well, 
we’re not sure because we’ve never opened it.” I asked for the bless- 
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ings of our leaders and I went up there to look at what was in this 
NAGPRA return and it was a skull and it was some artifacts. 
There was an original site record, an archeological site record in 
the hox with them that indicated that they were taken from the 
McLoud River approximately 100 feet from the existing bridge. 

I asked the Forest Service, “Did you know about this,” and they 
denied it. So at that point we started talking. “Well, there’s a prob- 
lem here. You can’t put this bridge in.” And then it became, “Well, 
they’re going to do a dam, and the dam is going to raise the water, 
and we really do need to move this.” 

In checking on it, the 106 process had already been completed 
and we had never been consulted on it, and the 106 process that 
was signed off by the SHPO Office — the State Historic Preservation 
Office — indicated that there was nothing within 300 feet of the 
dam, and it had signed off, and Federal Highways and everybody 
and their uncle started working on the plans to raise this dam. 

Shasta Dam cannot be raised to the level that the Government 
wants to raise it. Yes, it is fine and dandy. Everybody needs water. 
Learn how to conserve. There’s enough water there if you conserve. 
You don’t have to spend all your water on golf courses and swim- 
ming pools in central California and southern California. 

Shasta Dam does not need to be raised at the expense of the 
Winnemem, because that’s who it comes down to. Our culture has 
been destroyed because of the original raising of the dam. Allot- 
ment lands, as my wife spoke to, were issued in 1917, although in 
1913 the Government knew that they were going to put a dam in 
on the McLoud and Pitt River where they join, but they gave us 
allotment lands in that area that was going to be inundated, any- 
way. 

Burial sites were removed, and, just as they were talking about, 
yes, we told them where the burial sites were that would be im- 
pacted by the original dam. Well, we don’t tell the Government ev- 
erything, because if you tell the Government where everything is 
it will be destroyed. Now we’re faced in a situation where they 
deny that there are even any of these burials there, and now they 
deny that we are even Indian people to deal with those burials. 

So I am here to ask you, because this committee — and I am actu- 
ally just speaking with you. Senator — we’ve talked with you before 
and you have been very, very understanding, and my apologies to 
you for coming here and sounding like I was a spoiled child. But 
I am asking you, I am begging you to help us. 

My daughter and my son are here. My daughter can’t see the 
sites that are already being destroyed and are in danger of being 
destroyed until she hits at least 16. That dam will be here before 
that. We have asked for help with our recognition. We’ve asked for 
help from the National Historic Preservation Office. We’ve asked 
for help from all of these different agencies, and we can’t get the 
help as Indian people because we are not recognized as Indian peo- 
ple. We don’t fall into the categories of being able to access the 
funding to do the projects that these agencies talk about, to get 
people to come in and help you preserve your area. We’re not the 
recognized people. 

So I ask for your assistance and I ask the Army Corps, because 
they have been really good with us. I mean, some people have rela- 
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tionships with them and some people don’t, but the Army Corps 
has been really good with us since they know who we are. It really 
means a lot to us, because we travel here on our own pocket, and 
to come in and have the people from the Army Corps come up and 
say, “It’s good to see you again. We liked what you said the last 
time. We took to heart what you talked about,” it’s good to see that, 
and we wish that the rest of the agencies from the Department of 
Interior, Bureau of Indian Affairs, on down could do like these folks 
from the Department of Defense. At least they looked at us. At 
least they recognized us. 

Again, sir, my apologies to you. I meant no disrespect. I carry 
this eagle fan to let you know that my words are true, and I carry 
this eagle fan in respect for the elders who sent me here, and I re- 
spect you. [Native word.] 

The Chairman. Thank you very much, Mr. Franco. I carry this 
because my words are good, too. 

The next panel consists of the chairperson of the Kaho’olawa Is- 
land Reserve Commission of Hawaii, Colette Machado; and from 
Kaunakakai, Molochai, HI, Dr. Noa Emmett Aluli. 

It has been a long day, but welcome. Aloha. 

STATEMENT OF COLETTE Y. MACHADO, CHAIRPERSON, 

KAHO’OLAWE ISLAND RESERVE COMMISSION, WAILUKU, HI 

Ms. Machado. Aloha, Senator. I want to thank the committee 
and yourself for the invitation to participate in this very important 
discussion on sacred sites. 

I have been very moved by the presenters that have preceded Dr. 
Aluli and I, and I come to you with a heavy heart. The Hawaiian 
word for burden is kaumaha. As a Native Hawaiian and someone 
that has been active in protecting archeological sites and also an 
elected official as a member of the Office of Hawaiian Affairs, I 
come and I listen after decades of articulation, decades of change, 
knowing who we are as a people, I come today and I am wondering 
where we are going to be in the next generation, which is about 
20 years from now. 

Like many indigenous, sacred places, Kaho’olawe is impacted by 
the policies and actions of the Department of Defense. We support 
the Sacred Lands Protection Coalition and encourage the continued 
oversight hearings by this committee. 

Kaho’olawe is the smallest of eight major Hawaiian islands, lo- 
cated just seven miles off the coast of Maui. The island has a rich 
mythology and a long history of cultural use and religious prac- 
tices. This is reflected in the profound discovery of 500 archeologi- 
cal sites and 2,000 features. Kaho’olawe, whose ancient name is 
Kanaloa, is the only island name for a major god. It was a place 
well known among our people for continuous religious practices 
from 900 A.D. through 1890. The island was taken by U.S. military 
in 1941 for use as a bombing range during World War 11. In 1953, 
President Eisenhower signed Executive Order 10436 transferring 
the island to the U.S. Navy. 

I would like to say Aloha to Senator Akaka. I am honored that 
you have taken the time to hear Emmett and I this morning. 

A second part that I am very burdened about is this issue of rec- 
ognition. I believe, through the movements and the continued ef- 
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forts of Kaho’olawe and the military’s misuse of the island and our 
efforts under cleanup, that we have continued to try to restore a 
sacred island and to give rebirth to it, to its people. But as I lis- 
tened to my brother from California and his cries out to being un- 
recognized, I begin to wonder what would happen to our Native 
Hawaiians if we are unsuccessful in getting that recognition from 
Congress during this session. 

For the past 50 years Kaho’olawe was used as a target range for 
ship-to-shore shelling, aerial bombardment, torpedo launching, and 
artillery maneuvers by the United States and its allies. Nearly 
every type of conventional, non-nuclear munitions in the U.S. arse- 
nal was fired at Kanaloa. In 1965, the Navy simulated an atomic 
detonation that was seen and felt by its closest neighbor located 
seven miles away on Maui. This detonation blasted through the is- 
land substrate such that the resulting crater is filled with sea- 
water. While the island’s ancient significance was known or re- 
spected by many of our Native people, military training has re- 
sulted in the destruction of sites and degradation of the cultural 
landscape. 

Since 1976, Native Hawaiians have begun protesting, and it was 
Dr. Aluli who filed a civil suit against the military protesting First 
Amendment rights of freedom of religion and access, and therefore 
to protect Kaho’olawe Ghana, led by many of us, and the general 
public protested to end the desecration of Kaho’olawe. 

The Federal Court sanctioned a consent decree in 1980 that re- 
quired the Navy to meet the requirements of existing environ- 
mental and historic preservation law and to provide monthly access 
to the access to the island by the Native plaintiffs. The PKO’s role 
as [Native words] or steward of the island was acknowledged in the 
court order consent decree. These were the early stages. 

In 1990, the President of the United States issued a directive for 
the cessation of the bombing. In 1992, Congress received the final 
report of the Congressional Appointment Kaho’olawe Island Con- 
veyance Commission. The report confirmed the rich cultural history 
and sacred nature of the island and recommended its return to the 
State of Hawaii. 

In 1993, as part of the Defense Appropriation Act, in recognition 
of the State/Federal relationship and the historic cultural signifi- 
cance of Kaho’olawe, Congress directed the Navy to return the is- 
land to the State of Hawaii and to undertake a 10-year program 
of environmental restoration and remediation in coordination with 
the State. 

In 1993, the State of Hawaii Legislature enacted H.R.S. 16, 
which established the Kaho’olawe Island Reserve and the 
Kaho’olawe Island Reserve Commission to manage it. The reserve 
encompasses the entire island and 90 square miles of ocean sur- 
rounding it. In recognition of the cultural importance of 
Kaho’olawe, State law prohibits any commercial use of the reserve 
but provides for the protection and perpetuation of Native Hawai- 
ian practices relating to cultural religious and subsistence pur- 
poses. Other allowed uses under State law include ecological res- 
toration, historic site preservation, and education. The law contains 
a unique provision which allows for the transfer of the entire island 
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upon recognition of a Native Hawaiian sovereign entity by Con- 
gress and the State of Hawaii. 

I think my time is up, but I’m going to try to summarize very 
quickly. In process of the cleanup we have done several agreements 
and without your help, Senator, I believe we would not have been 
able to achieve half of what we have successfully met. 

In the authorization in 1993, the Navy was required to provide 
what we call a “cultural protocol” to respect and protect the sites 
on the island. In addition, the Navy was required to hire numerous 
archaeologists to provide adequate assessment and recordation of 
all sites to be impacted by the cleanup operations. 

As I listened in the back I realized that MOUs are here today 
without enforcement. There’s the issue of adequate consultation. 
There’s a continued legal review of whether or not the MOU’s 
standards are being met. These are just consistently areas that the 
State has undertaken with the Protect Kaho’olawe Ghana. You 
really need to have that type of status. If not — excuse me. Sen- 
ator — ^you can get jerked around. In this area, we have been able 
to be successful. 

In conclusion, I want to outline some quick successes. We have 
been able to return to local control and the initiative of environ- 
mental and cultural restoration — and that’s a success — recognition 
of our cultural protocol, both with the informal agreements be- 
tween the State and Navy and in actual contract provisions with 
Government vendors, required cultural orientation to all of the con- 
tract hires — enthusiastic, positive response by the workers. 

We have found that 110 percent of these individuals that partici- 
pated in the State’s mandatory cultural orientation enjoyed it. 
They became totally aware and immediately sensitized. 

We had one incident during the cleanup where the contractor 
even offered a reward to gather more information on this one par- 
ticular activity. 

There are still problems and challenges that we will continue to 
meet. We expect — even with the expected shortfall of the cleanup 
from the standards agreement with the State and the Navy in 
1994, we are concerned that these things — we tried to address it 
as best we could, and I believe we got a good product. It’s because 
we were recognized by the State Legislature, we were created 
under the State of Hawaii as a Commission. We created these 
boundary areas that protected the reserve. In that legislation, this 
island, like its people, who has suffered generations after genera- 
tions, is now looking to be sovereign or looking to have that iden- 
tity, and this entire island and the reserve would become part of 
that legacy. 

Before I close I just want to end by just simply saying a short 
vision the Commission worked at. I just want to review it. The vi- 
sion statement that was prepared by our consultants and members 
of our Commission speaks as: 

The body of Kaho’olawe is restored. Forest and shrub lands of native plants and 
Ka po’e o Hawai’i clothes its slopes and valleys. Pristine ocean waters and healthy 
reef ecosystems are the foundation that supports and surrounds the island. Kanaka 
Maoli, the people of Hawaii, care for the land in a manner which recognizes the is- 
land and ocean of Kaho’olawe as the living spiritual entity. Kaho’olawe is a pu’u 
honua where Native Hawaiian cultural practices can flourish. The people of 
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Kaho’olawe is in a crossroads of the past and future generations from which the Na- 
tive Hawaiian lifestyle spreads throughout the islands. 

Thank you very much. 

You know, Senator, I’m not a cry-baby. I have been described as 
someone as tough as nails, but I was very, very moved in the simi- 
larities with the other Native groups throughout this great Nation, 
and more so with our brother from California, as we continue to 
raise our voices. Native Hawaiians, to be acknowledged as a race 
of people. 

Thank you very much. 

The Chairman. I thank you very much, Colette Machado. 

[Prepared statement of Ms. Machado appears in appendix.] 

The Chairman. In order to complete your statement, it should be 
noted that the Government of the United States appropriated $400 
million for the restoration of this island, so we did not just pass 
the law. 

Dr. Aluli. 

STATEMENT OF NOA EMMETT ALULI, KAUNAKAKAI, HI 

Mr. Aluli. [Native words] Chairperson Inouye and members of 
the Senate Indian Affairs Committee and Senator Akaka. For the 
record, my name is Noa Emmett Aluli. I’m a physician in primary 
care on the Hawaiian Island of Molokai. I’m also the medical exec- 
utive director of our only hospital, Molokai General Hospital. I am 
one of the founding leaders of the Protect Kaho’olawe Ghana and 
fund. I am the past vice chair of the Kaho’olawe Island Conveyance 
Commission, and also past chair of the Kaho’olawe Island Reserve 
Commission. 

Thank you for the opportunity to testify this morning on behalf 
of protection of wahi pana, or Hawaiian sacred places. I would like 
to share the thoughts of Hilo historian Edward Kanaheli, the late 
husband of Master Pumahula, Poalani Kanakaoli on wahi pana, or 
Hawaiian sacred places, to more fully describe the significance and 
meaning of such places to Native Hawaiians, and I will paraphrase 
his thoughts. 

Sacred places of Hawaii were treated with great reverence and 
respect. These are places believed to have manao or spiritual power 
for Native Hawaiians. Place tells us who we are and who is our ex- 
tended family. Place gives us our history and the history of our an- 
cestors. Place gives us a sense of well-being. 

A wahi pana is a place which links Hawaiians to our past and 
our future. Our ancestors honored the earth and life as divine gifts 
of the gods, and fishing and farming wahi pana were respected. 
Their activities never encouraged or allowed over-use of the re- 
sources. To do so would dishonor the gods. “The Earth must not be 
desecrated” is a Native Hawaiian value. 

The inventory of sacred places in Hawaii include the dwelling 
places of the gods, the dwelling places of legendary kahuna, tem- 
ples, shrines, as well as selected observation points, cliffs, mounds, 
mountains, weather phenomena, forests, volcanoes, lava tubes, 
[Native words] or places of refuge, and, of course, our burial sites. 
All wahi pana need our protection and our respect, not only for the 
historical significance but also for their human significance. 
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As Colette has articulated quite emotionally and well, today the 
Hawaiian island of Kaho’olawe is helping our present generation 
understand the importance of respecting and ordering our tradi- 
tional wahi pana. As you know, for 18 years, beginning in 1976, the 
Protect Kaho’olawe Ghana led the Hawaiian and general public 
protest to end the desecration and bombing of Kaho’olawe. Ghana 
members persevered to oversee the island’s cultural and natural re- 
sources, despite personal and collective sacrifices. 

In 1980, the role of the Protect Kaho’olawe Ghana as the [Native 
words] or steward of the island was acknowledged in the court or- 
dered consent decree with the Navy. The island was then listed. 
The entire island was listed as a historic property on the National 
Register of Historic Places. We were allowed access to the island 
for religious, cultural, educational, and scientific activities. Since 
then, the Ghana has taken over 14,000 visitors to Kaho’olawe. 

Gur treasured kapuna, elders, and [Native word] children from 
every island joined in the rediscovery of our sacred island. We re- 
dedicate our ancestors’ shrines and temples and places to conduct 
religious ceremonies, we clear access routes to these places, and we 
care for and protect burial sites. 

The Ghana conducts the annual celebration of [Native word] or 
harvest ceremonies to God Loono, god of agriculture, across the is- 
land every November and January. Through the course of this spir- 
itual journey, an entirely new image of Kaho’olawe as a sacred is- 
land has emerged. According to Native Hawaiian kapuna the is- 
land was originally named Kanaloa, the name of the Hawaiian god 
of the ocean. Hawaiian ancestors respected the island as a physical 
manifestation of Kanaloa. It is the only island in the Pacific named 
for the major god. 

It is also named [Native words] that can be translated as “The 
Shining Birth Kanal of Kanaloa,” or “The Refuge of Kanaloa,” or 
as “The Southern Beacon of Kanaloa.” Both names link to the is- 
land’s role as a traditional center for training of celestial naviga- 
tion between Tahiti and Hawaii. 

Finally, in Gctober George Bush directed then-Secretary of the 
Navy [sic] Richard Cheney to discontinue use of the island for 
bombing and target practice, and I think that’s important to men- 
tion because. Senators, you have been quite good in making this a 
very strong, bipartisan kind of endeavor. 

Finally, in November 1993, Congress passed and President Bill 
Clinton signed an act which recognized Kaho’olawe as a national 
culture treasure and permanently stopped the use of Kaho’olawe as 
a military training. 

As Colette had mentioned, in 1994 the U.S. Navy formally re- 
turned the island to the State of Hawaii. 

I mention all this again because this experience with Kaho’olawe 
has led us to understand the importance of expanding the assess- 
ment of wahi pana to include our activities as Native Hawaiians 
to provide stewardship over and practice our religion in connection 
with these places honored by our ancestors as sacred to our deities. 
Thus, cultural and environmental impact assessments and studies 
must include but not be limited to ancestral relationships of Native 
Hawaiians; to wahi pana; two, necessity of access to wahi pana in 
order the fulfill responsibilities of stewardship; three, the impor- 
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tance of sustaining the integrity of natural resources as part of the 
integrity of a sacred site; four, the importance of sustaining the 
quality of experience, including view planes and quiet in and 
around the wahi pani; five, whether proposed uses would generate 
a change in the condition, the integrity, the use, the function, the 
alignments, the ownership, the boundaries, and access to or change 
in the quality of the experience. 

In the course of conducting a cultural impact assessment and 
study, it is necessary to conduct interviews with families and prac- 
titioners who have a relationship with and take the responsibility 
for the wahi pana or sacred place. These families and practitioners 
must also be parties to any joint use agreements or memoranda of 
understanding that may guide the future use of a particular sacred 
place. Such agreements must allow the families and cultural practi- 
tioners to have access to the wahi pana in order to care for, mon- 
itor, protect, and sustain a relationship with the sacred place. 

I am hopeful that these suggestions can be considered in 
strengthening the protection of sacred places in Federal law. 

Finally, these hearings are timely in that the Smithsonian Asian 
Pacific American Program is presenting, starting tomorrow, June 5, 
through September 2, the exhibit “Kaho’olawe: Rebirth of a Sacred 
Hawaiian Island” at the Arts and Industries Building at the Na- 
tional Mall. This comprehensive exhibit tells Kaho’olawe’s unique 
story from its legendary beginning to the current efforts of protec- 
tion and revitalization, and we invite all of you to attend and visit 
our exhibit. 

Finally, after the 18-year struggle to reclaim sacred Hawaiian 
land, Kaho’olawe has been recognized as an important national 
treasure for restoration and cultural reserve, and we thank both of 
you for this opportunity to fulfill the kapuna and their kapuna and 
their kapuna visions and work on sacred places, wahi pana. 

Mahalo. 

The Chairman. I thank you very much, Mr. Aluli. 

[Prepared statement of Mr. Aluli appears in appendix.] 

The Chairman. Next year title and control of this island will be 
transferred to the State of Hawaii and, more specifically, to the 
Ghana. Are you prepared to take over? 

Mr. Aluli. We’re prepared. Mahalo. 

The Chairman. Then the agreements that you speak of on rights 
to prayer and sacred grounds will be in your hands now. 

Mr. Aluli. This is true, and we’re ready, but, you know, the rea- 
son for mentioning all this is, as Colette was saying, we are not for- 
mally recognized as a government, so, in lieu of all that, all the 
other areas where we have our sacred places should include those 
families as memorandums, those accesses, so that we can continue 
that work until such time. 

The Chairman. Well, once the title has been conveyed to the 
State of Hawaii, it will be up to the State of Hawaii as to whether 
it will grant you full recognition. It is not up to us. 

Mr. Aluli. I’m sorry. Senator. I was referring to the other areas, 
not just Kaho’olawe — other areas where military and Army Corps 
and eventually the other agencies that would come to hearings — 
National Parks — that have sacred sites. 

The Chairman. We’re working on those, as you know. 
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Mr. Aluli. Correct. 

The Chairman. So we are not ignoring that. 

Mr. Aluli. So I would really like to kind of leave the program 
here for anybody, including some of us here who would like to just 
see the work of 18 years that have come to fruition in reestablish- 
ing the sacred place and the kinds of opportunities for us to con- 
tinue those practices. 

The Chairman. And we congratulate you, sir. 

Mr. Aluli. Mahalo. 

The Chairman. Senator Akaka. 

STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM 

HAWAII 

Senator Akaka. Thank you very much, Mr. Chairman. I want to 
commend you and our committee for holding this hearing to exam- 
ine the protection of Native American sacred places as they are af- 
fected by Federal agencies. In particular, this hearing, as we all 
know, is focused on activities of the Department of Defense. 

I also want to add my welcome to all the witnesses that are here 
and those from Hawaii that are here at this hearing. I want to rec- 
ognize the efforts of Chairman Inouye to protect sacred sites of in- 
digenous peoples throughout our country, particularly in this case 
in the cleanup and restoration of Kaho’olawe. 

I thank Dr. Aluli and Trustee Machado and the rest of the wit- 
nesses again. Particularly I want to say mahalo to Chair Machado 
for the work you have been doing on Kaho’olawe. I also want to 
mention that Dr. Aluli has been one of the forerunners of getting 
Kaho’olawe back by your protests years ago with others in Hawaii. 
This all came together and is still coming together as we talk 
today. So mahalo and [Native words]. 

Mr. Chairman, may I proceed with questions? 

The Chairman. Yes. 

Senator Akaka. Thank you. 

Chair Machado, it is my understanding that the KIRC has been 
asked to reassess its priorities, given the Navy’s determination that 
it will not be able to make the goals of the 1994 MOU, memoran- 
dum of understanding. What impact does this have on the uses and 
cultural activities planned for the island of Kaho’olawe? 

Ms. Machado. You know, that’s a really good question, and at 
one of our KIRC meetings we had gone round and round with the 
Navy on this issue, but because of the timeframe and because of 
the need to identify these key areas, we agreed to reduce the area 
of the cleanup by the areas as identified as tier one and tier two, 
so we’ve gotten more of a surface rather than subsurface. In our 
evaluation, it was okay with us. I think that Senator rates the real 
issue as, after the return it becomes the State’s obligation and we 
will be pounding on the doors of our own State legislators and be- 
ginning to do lobbying to assure that certain work that was not 
completed will be then resolved in that capacity with that type of 
funding. If it was not for the funding from Congress, the largest 
ever appropriation to clean up a range, for our little island and for 
the people of Hawaii, if it was not for that appropriation we would 
not have been able to move so forward. 
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Perhaps in our zealous effort on the on-site or in the early stages 
we may have been over-demanding, if you want to call it that, in 
what we felt would be appropriate. So, in spite of us reducing the 
areas and our cultural access areas, we are confident that, even 
without the Navy and the cleanup, we will be able to still continue 
at that level without any reduced services in doing restoration, site 
stabilization, cultural education that we continue to provide jointly 
with the Protect Kaho’olawe Ghana, and with our volunteer pro- 
gram under the Kaho’olawe Island Reserve Commission. 

Senator Akaka. Thank you very much. 

Ms. Machado. It’s okay, and we’ve got to work harder at our 
State level to assure that we can continue to upkeep that obliga- 
tion. 

Senator Akaka. Dr. Aluli, you testified about the necessity of in- 
corporating additional factors into the Department’s assessment of 
the significance and the use of Native Hawaiian sacred sites. What 
types of actions could be taken by the Department of Defense to in- 
corporate an assessment of responsible stewardship by indigenous 
peoples of sacred sites? 

Mr. Aluli. Senator, it was within the context of us learning that 
in order to be even consulted you had to have on the table a suit 
against the Navy, and you know how expensive that is, so it would 
behoove the military or the Federal agencies to kind of, like, look 
around to see who are the families or who are those practitioners 
who have this training, this obligation to kind of continue the so- 
called “practices” at these areas, and so that is a whole other level 
that they be considered also the experts, not just the anthropolo- 
gists, the archaeologists, the historians, but there are people in the 
community who live and continue that responsibility for those sa- 
cred sites, and they should be major players and consultants with 
whatever kinds of plans are being projected or whatever kind of 
use is being ongoing at these areas. That’s one of the recommenda- 
tions. So that develops a whole new level of expertise or necessary 
consultations that need to exist. 

Ms. Machado. Senator? 

Senator Akaka. Ms. Machado. 

Ms. Machado. Just for the record, the Navy would have put on 
reserve $65 million to accommodate potentially additional that 
might be discovered or somehow made itself available from the 
original appropriation. By the end of the return of Kaho’olawe to 
the State of Hawaii under the appropriation funding, the 
Kaho’olawe Island Reserve Commission would have in our State 
coffers $21 million to continue the work, in addition to what we 
might be seeking from the legislature to provide ongoing cultural 
site stabilization and historical protection. 

Mr. Aluli. Senator, if I might add, one of the more important 
burning questions for us in the Ghana — and I say us in the 
Ghana — is when will the Navy stop cleaning? Will it be on the 11th 
of November or will they start deploying out this year? That makes 
a major difference on how much more they can clean and how 
much closer to the MGU agreement that we’ve signed with them. 
There is that whole year of time that they start — either they’re 
committed to end and start deploying off on November 11, 2003, or 
do they start deploying off now so that November 2003, they’re off 
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the island? To me in the Ghana that’s one of the burning questions 
that we need, and for me that’s a whole year more work that we 
need to consider. 

Senator Akaka. Thank you for that question. We have been in 
touch with the Navy on that question and we’d like the Navy to 
work until the very end, but we’ll be back with you on what else 
there may be to that. 

The Chairman. Maybe I can help you. Under the agreement, the 
Navy will have to be out of the island by the deadline; therefore, 
they cannot do their work up until the llth hour and leave on the 
12th hour. However, the Navy will work as long as moneys last. 
After all, there’s a limit of $400 million. But I am certain that the 
Navy will do everything possible before it leaves. But I think the 
work will stop possibly 1 month before the final day. It will take 
about 1 month to vacate the island. 

Senator Akaka. [Native words] for you. Thank you very much for 
your [Native word], your thoughts, and for your testimony. Thank 
you very much. 

Mr. Leonard Selestewa. Excuse me, Mr. Chairman. May I ap- 
proach the microphone while I’m already here? I brought my elder 
uncle a long way, and before we 

The Chairman. Before you do that, may I thank Ms. Machado 
and Dr. Aluli for their testimony this afternoon. 

Ms. Machado. We are very grateful that the timing provided our 
presence here because of our exhibit. 

The Chairman. And I can assure you that we will do everything 
possible to see that this project is carried out in the manner that 
it was intended. 

Ms. Machado. Thank you. 

The Chairman. Yes, sir? 

Mr. Leonard Selestewa. Before the remarks, your remarks 
were redirected at the panel, the hope was to have my uncle also 
be heard. I’d like 2 minutes of the panel’s time for his testimony 
to be put into the record, please. 

The Chairman. If he will come up and identify himself. 

STATEMENT OF GILBERT NASEYOWMA, VILLAGE OF LOWER 
MOENCOPI, TUBA CITY, AZ 

Mr. Naseyowma. Thank you. My name is Gilbert Naseyowma 
and I’m from Moencopi, AZ. I’m here on behalf of Black Mesa. I 
was born and raised in Moencopi and I am 68 years old now and 
I remember when we were young. I was a sheep herder, and we 
would have sheep corrals up along the Moencopi wash, maybe be- 
tween 15 to 10 miles both ways, and I remember how water used 
to flow when we were young. We would be watering our animals, 
domestic animals, and other wild animals were drinking from 
there, and I remember, too, that when we were young we had these 
birds that would like to nest through the wetlands, and that’s what 
I missed. I missed some of these birds that have been raised there 
when I was young, born there when I was young, and these migra- 
tory birds that were coming and they would rest there during their 
periods of migrating. Now these are just by our religion, too, that 
our wild birds, animals are addressed in our religion. 
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I would like to see this water come back. I have missed a lot of 
things that have changed, and I would like this water to come back 
and would like to see what had happened. I have been telling my 
grandkids what there was before, and I would like to see it come 
back so they would see it again. It is something that I have missed. 

I mentioned that it’s in our religion that we pray that we would 
be seeing all this wildlife. In our religion we pray that all these 
wildlife is still be the same and same way with our council. Our 
council is connected with farming and went on to wildlife, so all 
this life has been changed for us and that water has a lot to do 
with it and I would like to see it come back again. 

Thank you for your time. Thank you very much. 

The Chairman. Thank you very much. Your testimony will ap- 
pear in the record.] 

Thank you. And with that, the hearing is adjourned. 

[Whereupon, at 1:07 p.m, the committee was adjourned, to recon- 
vene at the call of the Chair.] 
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Prepared Statement of Tex G. Hall, President of the National Congress of 

American Indians 

Good morning Chairman Inouye, Vice Chairman Campbell, and distinguished 
committee members. My name is Tex G. Hall, chairman of the Mandan, Hidatsa, 
and Arikara Nation and current president of the National Congress of American In- 
dians [NCAI], the oldest and largest organization of tribes in the United States. On 
behalf of the National Congress of American Indians [NCAI] and its more than 200 
member tribal nations, I am pleased to have the opportunity to present testimony 
on sacred lands protection. Thank you for affording me the opportunity to represent 
our member-nations and their concerns on this issue. 

NCAI has always been deeply concerned with the respectful treatment and protec- 
tion of sacred lands. Historically subjected to the devastating, systemic destruction 
of their religious practices and sacred places, tribes continue today to suffer the 
heartbreaking loss and destruction of their precious few remaining sacred areas. 
These sacred places are critical to the revitalization and continuity of hundreds of 
living cultures, and represent an integral part of our religious practice and lifeways. 

Every year, sacred sites that are integral to the practice of Indian religions are 
being destroyed. On my own reservation. Ft. Berthold, we are losing 30 to 40 feet 
of land along the Missouri River each year. This translates to 30 to 40 feet of burial 
sites and invaluable traditional cultural properties left unprotected per year, with 
exposure increasing with each passing year. 

We believe this is happening in part because there is no comprehensive, effective 
policy to preserve and protect sacred lands and resources. Legal remedies such as 
the American Indian Religious Freedom Act, Executive Order 13007 on Sacred Sites 
Protection, and the National Historic Preservation Act [NHPA] lack meaningful en- 
forcement mechanisms, are often ineffectively implemented, and provide limited 
legal redress to aggrieved traditional religious practitioners and tribes. 

Sacred Lands Protection Coalition 

Individuals and organizations that have been active in the movement to protect 
sacred lands are as diverse as the sites and the communities who tend them. As 
a result of the inadequate solutions available to tribes and traditional practitioners 
for the protection of sacred lands or places, the Sacred Lands Protection Coalition 
was formed with the goal of strengthening legal protections for sacred lands and to 
secure administrative accommodations for the use of sacred places by Indian reli- 
gious practitioners. NCAI has participated actively in that coalition. 

Through coalition meetings it has become apparent that sacred places continue 
to be endangered throughout the Nation and that comprehensive legislation is need- 
ed to protect all Native American sacred places. Assembled tribal leaders have 
reached consensus in various meetings over the last few years to begin an organized 
effort to halt private and governmentally sponsored development that will threaten 
or destroy sacred places. 

Protection for our precious remaining sacred places is necessary for the survival 
of traditional religions and tribal cultures, and is key to preserving our cultural 
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identity and our survival as nations. To date, the Coalition has identified several 
goals that, if achieved, may begin to address the concerns of traditional practitioners 
in a comprehensive manner. These goals may serve to inform you as you determine 
how best to move forward to address this critical and extraordinarily sensitive issue, 
and we hope to work with you as we further explore and develop the best options 
for approaching this important effort. 

Goals of the Sacred Lands Protection Coalition 

1. Strengthen Administrative Policies 

Strengthening the administrative policies and regulations of Federal agencies 
which deal with historical preservation and administration of Federal lands to bet- 
ter protect sacred sites and accommodate the ceremonial use of such sites is a prior- 
ity for tribes and traditional practitioners. Presently, agencies are encouraged to 
provide accommodations for the use of sacred places by “Native American religious 
practitioners.” For most tribes this would limit protections and access to only those 
locations used or approved by a tribe’s recognized religious leader. But other loca- 
tions significant to the practice of traditional sacred activities that do not involve 
the recognized religious leaders — who are male for the most part — also need protec- 
tion. These locations include women’s places, young adult ’proving grounds’, and 
healing locations used by all tribal people. The users of such sacred places may not 
have the status of “practitioners” and so would not be represented by the limited 
existing protections. 

2. Tribal Consultation 

NCAI is deeply concerned with the Federal Government’s failure to ensure ade- 
quate government-to-government consultation with tribes regarding sacred places. 
The input of tribes must be sought and considered when approaching the extremely 
sensitive process of 3 protecting sacred places. Adequate consultation must be pro- 
vided when material changes in use of any Federal lands are contemplated and 
whenever policies of Federal agencies change which materially affect Tribal inter- 
ests. The United States must adhere to the trust responsibility it has to tribal gov- 
ernments and Indian people to protect and preserve Native culture and tradition. 
Consultation on a national level is, as always, key to ensuring that the mistakes 
of the past are not repeated. 

3. Compliance and Enforcement of Existing Federal Law 

NCAI has recognized a critical lack of enforcement of the provisions in existing 
laws that protect sacred places. Our sacred places are not held in high regard by 
the Federal Government, an attitude evidenced by the blatant lack of compliance 
demonstrated by several of the Federal agencies who most directly deal with sacred 
lands. Some of the panel members here today will discuss further the violation of 
rules and regulations designed to protect our sacred properties. Compliance with 
and enforcement of existing cultural resources protection laws is an integral element 
of treaty rights protection. We believe that a more consistent outreach and consulta- 
tion approach, including Federal Indian policy implementation plans with estab- 
lished protocols for working with tribes, would provide more reliable cultural re- 
sources protection compliance and enforcement. 

NCAI asks your help in requesting an inventory of the existing Federal agency 
sacred lands protection policies, including consultation policies, and an assessment 
of how the policies and regulations are currently applied. NCAI also requests that 
funds be made available for the inventory of policies and practices of Federal agen- 
cies. NCAI, as a member of the Sacred Lands Protection Coalition, recommends im- 
plementation of one sacred lands protection policy for all Federal agencies to follow 
and is willing to help develop this policy. 

Once this review is completed, we would like the opportunity to provide rec- 
ommendations to this Committee regarding legislative changes we believe may be 
necessary to more consistently protect our sacred lands. 

4. Increased Protection 

Increased protections for all sacred places are essential to traditional practitioners 
and the generations to come. We need the help of this committee to aid us in edu- 
cating your colleagues about the importance of protecting these sacred places-areas 
that are limited in scope but absolutely of essence to the religious freedom of Native 
people throughout this nation. The Coalition intends to pursue comprehensive and 
well thought-out legislation to increase protection after all of the issues surrounding 
sacred places have been thoroughly explored. 

5. Funding 

Tribes need financial assistance to protect and possibly purchase sacred places. 
When Federal agencies do not fulfill their obligations to protect sacred places, tribes 
are left to depend on tribal resources that are in many cases extremely limited. 
Tribes need the opportunity to protect sacred lands when Federal agencies do not 
provide protection, and we ask your help in ensuring that tribes in need of assist- 
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ance have avenues of recourse. Additionally, tribes need funds to support meaning- 
ful consultation with Federal agencies to ensure better communication and compli- 
ance with existing policies for those sacred places that remain on public lands. 

There are many sacred places on lands owned by private entities. Access to sacred 
places located on private lands can prove to be difficult, and funding for the purpose 
of securing protection and access to sacred places from willing private owners should 
be made available to tribes. In seeking Federal aid to purchase or otherwise 5 pro- 
tect sacred places, I want to be very clear that we are not asking for a hand out — 
simply a very limited means to undo a small part of the destruction that Federal 
policies of the past have done to remove sacred lands from the control of the tribes 
of whose lifeways they are an integral part. It seems a very small thing to ask the 
Federal Government to step forward and do what is right to protect what is left of 
our remaining sacred places in light of the shared history of which we are all famil- 
iar. 

Conclusion 

As a Coalition, we recognize these goals will not be easy to achieve. But we have 
been fighting to save our sacred places for a long time now, and we are prepared 
to continue to fight for these places which are of absolutely paramount importance 
to our survival as tribal nations. NCAI commends the Senate Committee on Indian 
Affairs for providing the opportunity for tribes to convey their concerns, suggestions, 
and recommendations aimed at protecting the traditions, cultures, and sacred places 
of native peoples. I would like to thank each of you for taking the time to recognize 
the importance of this often forgotten aspect of this nation’s serious commitment to 
the protection of religious freedoms, and for standing beside us as we seek to protect 
our lifeways. 


Prepared Statement of Scott Jones, Public Relations and Cultural 
Resources Officer of the Lower Brule Sioux Tribe 

Mr. Chairman, Committee Members and Guests, good morning. My name is Scott 
Jones. I am an enrolled member of the Lower Brule Sioux Tribe. I am the Public 
Information Director and Cultural Resources Officer of that Tribe in Lower Brule, 
South Dakota. 

There are so many issues and problems it is difficult in only 6 minutes to know 
where to begin. So, I shall begin with what is most important — the Resource. 
Whether it’s the Missouri River, or gathering areas on open prairie, or Yellowstone 
National Park or our sacred Medicine Butte. To Native people — not just those from 
ancient time or those in history books — the natural resource, it’s various uses, it’s 
various roles, it’s health, remain crucial to the continued survival of our traditional 
Indian culture. 

I would like to address today one specific resource — the Missouri River. Since the 
glaciers pulled back some 12,000 years ago, the Missouri River Basin has been con- 
tinuously occupied by Indigenous Indian cultures. It is sacred to my people because 
the river gave us life and the ability to sustain life; the river gave us food; the river 
enabled vast trade routes to be established; the river in recent history enabled the 
expansion and colonization of this country by the EuroAmerican; and the River as 
we know it today has become very important to many interests providing trade, en- 
ergy, flood control, recreation, and irrigation just to mention a few. The River is sa- 
cred to my people today. 

The EuroAmerican expansion and continuous growth gave way to treaties and 
laws. This “Law of the Land” set forth compensations for the aboriginal peoples 
whose land had been taken — often times illegally. These treaties and laws estab- 
lished trust responsibilities to ensure government agencies treated aboriginal Na- 
tions fairly and equally. Many of these treaties and laws set forth protections for 
our sacred areas and lands that sustained our culture, and some of these laws spe- 
cifically addressed the rights and management of the Missouri River and the lands 
that make up her Basin. Please remember that these dams and the lakes they cre- 
ated are not historic — they were created and built in my lifetime. The fulfilling of 
these trust responsibilities did not offer Native people — particularly those who lived 
on the River — a role in the creation of this Federal monster. But rather, entire Na- 
tive populations were removed from the safety of their 64reservation” homes, had 
their farms and gathering areas flooded, their burial grounds flooded or exposed, 
and their traditional lifeways thrown into turmoil. 

The agency responsible for the Operation and Maintenance of this Federal mon- 
ster — the Army Corps of Engineers, under the Department of the Army — has for the 
last 50 years appeared to conduct business with the left hand not caring what the 
right hand is doing. They have been evasive and non-committal in their dealings. 
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More recent Tribally friendly Executive Orders, Federal law and amendments to ex- 
isting Federal law have enabled Tribes to force the Army Corps of Engineers to con- 
front specific issues and badger them into creating solutions. Then, only to often 
having to watch those solutions disappear into the dark hole of a Federal file cabi- 
net, never to be acted upon, implemented or considered in any other action. 

We are in a new century now. Tribes understand the demands for energy, tribes 
understand that we are at war with terrorism. Tribes — particularly those who live 
along the river and specifically my Tribe, The Lower Brule Sioux have consistently 
asked for participatory rights in decisionmaking on those issues which directly im- 
pact and affect us. At this point, we are asking that existing rights under existing 
law be followed as they should be, as well as asking that consideration of future 
legislation be inclusive of actual on the ground tribal need. 

Some actions I would recommend include the following: 

Develop partnerships which create co-management in areas where both the Corps 
and Tribes can mutually benefit and save time and money, while at the same time 
providing greater understanding of the resource. 

Ensure participation — real meaningful participation — in meetings on specific 
issues (EIS, PA’s, EA’s, etc.) with results that actually become working documents 
and not find their way into the proverbial Federal file cabinet. 

Provide oversight from both Congress and senior Department of Army personnel 
to make sure the Corps is fulfilling their trust responsibilities and doing their job 
properly. 

Require the Corps to set aside a small percentage of each project to assist in pay- 
ing for tribal consultation — the same way they pay for engineers and architects and 
other consultants. 

Address the River holistically as the river basin that it is — not as a series of seg- 
ments, so that planning all of the myriad of actions is more consistent. This would 
facilitate planning on the river, and allow existing documents to be used in more 
than one action, thus preventing a reinvention of the wheel with every action. 

End crisis management through the development of memoranda of agreement 
with each affected tribe so that management is inclusive and responsibilities can be 
shared. 

Encourage contracting with tribes, not outside firms, in areas such as cultural re- 
source work, enforcement and wildlife habitat renewal, water treatment, et cetera 

Tribes are major stakeholders on the River because of their aboriginal rights, 
their unique legal and political status, and because their continued survival depends 
on the health and well being of this sacred River. 

It is imperative that you understand that these native resources — every plant, 
every rock, every tree, our rivers and springs are potentially a required part of a 
medicine or used in a traditional worship activity. The very fabric of our culture is 
built with natural material that evolves back into mother earth. 

Aboriginal cultures were founded in the natural resource, Euro-American cultures 
were based upon man made materialistic resources, the laws that we live under 
today do not recognize nor are they reflective of this fundamental difference. 

As I said before, we all recognize the demands of development, of recreation, of 
flood control, of energy needs. There is no reason to always be at odds. The demands 
of this century can be met by working together. Working together, we can protect 
this resource, we can create solutions, we can create jobs on reservations, and we 
can create ways to manage energy needs and development in a responsible way that 
will carry us into the future. 

Creating organizations such as the Sacred Sites Coalition which acknowledge and 
accept the Tribal lead, will foster understanding while insuring tribes have an ade- 
quate voice to protect American Indian freedom of religion through the preservation 
of and access to sacred sites, gathering areas and necessary natural resources for 
the continued vitality of our threatened traditional worship practices and lifeways. 

Thank you for the opportunity of coming before you to address these issues. 

I would be happy to answer any questions you may have on what I have said. 
I will submit a more comprehensive written statement for the record later this 
week. 

Thank you. 


Prepared Statement of Rachel Joseph, Tribal Chairwoman, Lone Pine 
Paiute-Shoshone Tribe 

Good morning, Mr. Chairman and distinguished members of the Senate Commit- 
tee on Indian Affairs, I am Rachel A. Joseph, chairwoman of the Lone Pine Paiute — 
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Shoshone Tribe located on the Eastern side of the Sierra in Central California in 
the Owens Valley. 

It is an honor and privilege to testify here today on behalf of my tribe. I speak 
today not just on behalf of my tribe but for Paiute and Shoshone, including my par- 
ents, who have prayed, worshiped and healed themselves at Coso Hot Springs. Coso 
Hot Springs are located on the China Lake Naval Air Weapons Station in southeast 
California. The Coso Hot Springs have been visited and used by our people and 
other local Native Americans for time immoral. Our elders tell us of the healing 
power of the warm Coso water and mud and how that healing power is no longer 
the same. 

In 1947, the Department of the Navy acquired Coso Hot Springs through con- 
demnation. Coso Hot Springs and the immediate area were believed to be rich in 
geothermal energy and plans to tap this energy were initiated in the late 1970’s 
with the Navy contracting with a private energy company to construct a geothermal 
plant near the Hot Springs. In January 1978, Coso Hot Springs was placed on the 
National Register of Historic Places as a historic and cultural property. 

Tribal members and the State Historic Preservation Office (SHPO) were con- 
cerned that geothermal production in and around the Coso Hot Springs could have 
an adverse effect on the Coso Hot Springs and indeed it has. Over the years the 
temperature of the hot springs water and mud have grown so intensely hot that 
tribal members cannot bathe there. Our tribal people have long requested that the 
Navy address the conditions of the springs without success. The Navy did conduct 
a study over 10 years ago using its own geothermal staff and reported that there 
was no connection between the conditions at the springs and the geothermal devel- 
opment occurring next to the springs. Without tribal resources we have been help- 
less to conduct our own independent, unbiased evaluation of the Hot Springs and 
determine the true cause of their destruction and desecration. 

Our need to protect Coso Hot Springs continues as the Navy currently is conduct- 
ing deep test well drilling to the north of the springs to determine whether geo- 
thermal production and development should be expanded. My tribe, as well as every 
tribe in the Owens Valley, objected to the test well project. The Navy received our 
comments, as mandated but Federal law, but did nothing with them. The test well 
project has gone forward and we are now left with waiting for the next step from 
the Navy, which we believe will be to expand development and production near the 
springs. 

Tribal members have seen heightened security at Coso Hot Springs in light of the 
events of September 11, and are routinely told of the Navy’s need for greater energy 
development, but my people can not allow our Coso Hot Springs to be a sacrificed 
for these objectives. Every Federal agency must aggressively protect Native Amer- 
ican sacred sights and share that responsibility with native people. Far to often. 
Federal projects will threaten a sacred sight and we are asked to comment as part 
of the Federal agency’s “consultation” process. Our comments are submitted and sel- 
dom responded to. The Federal agency responsible for the project proceeds thinking 
that it has complied with its consultation requirements, when in fact they never 
really heard what the Tribe had to say or adequately addressed the Tribe’s con- 
cerns. All Federal agencies and departments need to take a renewed look at their 
consultation process with Tribes and truly listen to what Native people are trying 
to tell them. The Native American Sacred Lands bill will hopefully refocus the Fed- 
eral Government and bring greater protection for sacred land thus ensuring the op- 
portunity to continue traditional activities. 

Thank you, for the opportunity to present this testimony. 
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INTRODUCTION 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE ON INDIAN 
AFFAIRS: I am Philip W. Grone, Principal Assistant Deputy Under Secretary of 
Defense (Installations and Environment). I thank you for this opportunity to speak on 
the Department’s programs regarding the protection of American Indian sacred sites. 
First, I would like to acknowledge die hard woric that many tribal and non-tribal 
organizations have put into this issue over the years to ensure that American Indians may 
continue to have access to sacred sites for religious and ceremonial purposes. The 
Sacred Lands Protection Coalition, in particular, has worked hard over the last two yeare 
to bring these issues into focus for Federal land ma naging agencies, the Congress, and 
the general public. The Department of Defense (DoD) was pleased to participate in the 
recent Sacred Lands Fonim by hosting a screening of the film, In the Light of Reverence, 
at the Pentagon. Being a part of this event heightened our awareness of the importance 
American Indians ascribe to sacred sites and I want to assure you that the Department of 
Defense will continue to work cooperatively with tribal organizations and this 
Committee to help protect these sites. 

The central mission of the U.S. military forces is the defense of the United States 
- its people, its land, and its heritage. The importance of this mission was reinforced by 
the events that have taken place over the last year. America’s cultural resources, 
including those that are significant to American Indians, are an integral part of our 
nation’s heritage. It is essential that we conserve and defend the places, objects, and 
records associated with our national heritage, and the ideas they embody for future 
generations. Military installations contain sites and landscapes where American Indians 
once lived, worshiped, hunted, fished, farmed, constructed temple mounds, and buried 
their dead. The descendents of American Indians who used or created such places still 
value these places for their cultural and religious importance. Protecting these resources 
is a fundamental part of the Department of Defense’s mission. 

Today, we believe that DoD has a solid record of response to American Indian 
concerns and we are working cooperatively on several fronts to address tribal issues. 

DoD has over 25 million acres of land under its administrative control and many of these 
lands are located near American Indian communities or areas of high Native American 
traditional use. We know that our military operations and training activities, in some 
cases, continue to affect the ability of American Indians to access sacred sites, to hold 
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traditional ceremonies, and to practice their religions. We are, however, ever cognizant 
of the importance of sacred sites to Ammcan Indians and we are working hard to 
accommodate their interests in ssicred sites with our military requirements. 
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POD AMERICAN INDIAN AND ALASKA NATIVE POLICY 


DoD ^opted its current policy on American Indians and Alaska Natives in 1998 
in order to bring more uniformity to the way in which we work with tribes on DoD 
activities that could potentially affect trilral lands and resources, including sacred sites. 
The policy was designed to underscore the obligations derived from current laws, 
regulations, and executive orders governing our relatiomhip with tribal governments. 
Our policy is comprehensive and highly regarded by tribal governments as well as other 
Federal agencies. We developed the policy in close consultation with tribal 
governments. Through the work of both a tribal steering group and a DoD steering 
group, the policy development proems took over 20 months with presentations and 
briefings throughout Indian Country, including correspondence on several occasions 
with all 560-plus Federally-recognized tribes. We held breakout sessions at tribal 
conferences, such as the National Congress of American Indians and the National Tribal 
Environmental Council, and we met with several tribes on an individual basis. 

We regard our policy as the cornerstone for DoD/tribal relations and the policy 
has resulted in significant improvements in the way we interact with tribal governments. 
The policy reaffirms DoD’s commitment to meet its Federal trust responsibility and other 
obligations to tribes and to consult with affected Federally-recognized tribes on a 
Govemment-to-Govemment basis. The policy includes four guiding principles for our 
interactions with tribes; Trust Responsibilities; Govemment-to-Govemment Relations; 
Consultation; and Natural and Cultural Resources Protection. 

Trust Responsibility 

The first guiding principle acknowledges our Federal “Tmst Responsibilities” to 
tribes. Our trust responsibilities are based upon the special relationship that the United 
States Government maintains with Tribal Governments. Some of these responsibilities 
are specified in treaties. Others are more generally expressed and implemented in 
Federal laws such as the Native American Graves Protection and Repatriation Act, the 
National Historic Preservation Act, the National Environmental Policy Act, the 
Archaeological Resources Protection Act, and the American Indian Religious Freedom 
Act. Additional responsibilities may be found in executive pronouncements such as 
Executive Order 13007, “Indian Sacred Sites,” and Executive Order 13175, “ 
Consultation and Coordination with Indian Tribal Governments.” 
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Although the Military Departments do iK>t hold lands in trust for tribes, like the 
Department of the Interior, our mission activities can affect adversely tribal lands and 
cultural resources or off-reservation treaty rights, such as those for hunting and fishing. 

For example, various tribes in the Pacific Northwest have treaty rights to engage 
in certain off-reservation subsistence activities, including the right to fish at “usual and 
accustomed” (U&A) locations within their traditional fishing areas. In Puget Sound, the 
Suquamish Tribe’s adjudicated U&A treaty rights encompass several DoD contaminated 
sites. Because of tribal concern that th^e cl^nups may adversely affect tribal fishing 
grounds and shellfish beds, and recognizing th^ the Suquamish Tribe possessed 
considerable expertise and traditional ecological knowledge regarding these resources, 
the Navy entered into a cooperative agreement with the Tribe. The agreement enables 
the Navy to benefit from the Tribe’s assistance in developing response actions that 
address the contamination problem without harming fin- and shellfish stocks. 

Government-to-Government Relations 

The second guiding principle, “Govemment-to-Govemmental Relations,” 
involves working with Federally-recognized tribes on a Govemment-to-Govemment 
basis. 

We have many examples of implementation of this principle not only through the 
activities of the Military Departments, but also through DoD’s efforts to enter into 
Cooperative Agreements with tribal governments to work in partnership to address 
environmental impacts on Indian lands. 

For example, in 1996, DoD created the Native American Lands Environmental 
Mitigation Program (or NALEMP) to address environmental impacts on Indian land 
resulting from past DoD activities. Since its creation, DoD, in partnership with tribes, 
has received reports of over 300 sites on Indian lands. We are now investigating these 
sites to detennine an appropriate response. Many of these sites have areas of cultural 
significance associated with them. At the direction of Congress to mitigate impacts on 
Indian lands, we have entered into over 16 cooperative agreements with tribal 
governments for this purpose. These cooperative agreements allow tribal governments 
to work in partnership with DoD to mitigate DoD impacts on their lands. Moreover, the 
cooperative agreements: 
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• Foster tribal/DoD partnerships in the initigation of environmental and cultural 
resource affects of DoD activities; 

• Assist tribes in building the capsu^ity to manage and protect their 
environmental resources as a by-product of the mitigation activity, 

• Resolve complex issues betw^n DoD and tribes; 

• Build a knowledge base among tribal environraental/resource planners; and 

• Integrate new ideas and technology into environmental and cultural resource 
mitigation activities on Indian lands. 

Consultation 

The third guiding principle, “Consultation,” recognizes our obligation to 
meaningfully consult with tribal governments whenever tribal lands or tribal interests 
may be affected by DoD activities. A good illustration of our consultation activities 
involves the Suquamish Tribe of the Port Madison Indian Reservation, Washington. The 
Navy and the Unites States Army Corps of Engineers (USAGE) are working closely with 
the tribe to address potential impacts to treaty-reserved tribal resources attributable to 
military activities in the region. Encomp^sing a significant portion of the Puget Sound, 
the Suquamish tribe’s adjudicated “usual and accustomed” fishing area includes several 
Naval installations and Formerly Used Defense Sites, including the Puget Sound Naval 
Shipyard, Bremerton, and the Naval Undersea Warfare Center, Keyport. The Navy, 
USAGE, and other Federal agencies are working to remediate environmental damage at 
sites affecting tribes. More importantly, the cooperative and collaborative working 
relationship with the tribe is helping the Navy and USAGE meet its trust responsibilities 
while helping to sustain access to important military installations. In keeping with DoD 
policy, the Navy and USAGE consult with the tribe on vital environmental and cultural 
information, and provide an opportunity for the Suquamish tribe to play a substantial and 
meaningful role in regional remediation efforts. Working in consultation with the tribe 
has led to a more efficient and comprehensive review of remediation activities, helping 
to expedite cleanup while ensuring the tribes treaty resources are restored and protected. 

Natural and Cultural Resources Protection 

The fourth and final guiding principle, “Natural and Cultural Resources 
Protection,” was included in our policy as a statement of our intent to undertake actions 
and to manage lands mindful of the special significance tribes ascribe to certain natural 
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and cultural resources and traditional cultural jttOf^ilies. We know that one of the most 
important issues of concern to tribes is the protection of traditional cultural properties. 
Many of our installation commanders have formed partnerships and undertaken formal 
agreements with tribes as p^ of an overall plan to protect the cultural resources located 
on Military Department lands. These partnerships and agreements cover such issues as 
access to traditional ceremonial and sacred sites; gath«ing of traditional herbs and 
medicinal plants; and the protection of grave sites, funerary objects, and human remains. 
Installations that have significant numbers of sacred or traditional use sites also work 
with tribes that are connected to those sites on an on-going basis. A few examples 
follow: 

• Barry M. Goldwater Range, Arizona — At the Barry M. Goldwater Range, 
Arizona, an American Indian Liaison position was established as a result of the 1989 
record of decision resulting from an environmental impact statement on supersonic 
flights in the Sells Military Operations Area. This was in response to concerns of the 
Tohono O’odham Nation that turnover of military peraonnel hindered their ability to 
resolve issues. The liaison serves as a single point of contact to respond to operational 
issues and concerns of the Nation. To date, the Air Force and the Marine Corps have 
surveyed about 3.5 percent of the 2.7 million acres, cataloguing over 1,000 
archaeological sites. As more areas are surveyed, the installation is finding an increased 
need for site protection. It is important to note that most sites are imperiled due to 
natural erosion or vandalism, not from military training. 

The Air Force also sponsored a project with various tribes to identify places that are 
culturally important to tribes in the area to include traditional cultural places and sacred 
sites. By identifying these sites, the Air Force and Marine Corps hope to afford more 
protection and provide access to the tribes for religious and spiritual ceremonies. 

Another project is the collection of oral histories from elders and having tribes write the 
cultural history from their perspective to better understand traditional uses of the area. 

All of these projects at the Goldwater Range will assist the Air Force and Marine Corps 
in developing an Integrated Cultural Resources Management Plan for the range. The Air 
Force and Marine Corps have consulted with 26 Native American tribes in Arizona, 
California, and New Mexico to seek their cooperation. 

• Fort Benning, Georgia -- Cooperation among the State Historic Preservation 
Officers of Georgia and Alabama, 1 1 Federally-recognized American Indian Tribes, and 
the public ensures proper treatment of traditional cultural properties, historic burials, and 
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sacred sites on Fort Benning. Fort Benning con^lts with the following Federally- 
recognized tribes: Alabama Quassarte Trib^ Town, Alabama Coushatta Tribal Town of 
Texas, Coushatta Tribe of Louisiana, Kiale^ Tribal Town, Chickasaw Nation, 
Muscogee (Creek) Nation, Miccosukee Tribe of Florida, Seminole Nation of Oklahoma, 
Seminole Tribe of Florida, Poarch Band of Creek Indians, Thlopthlocco Tribe of 
Oklahoma. 

In consultation with 1 1 American Indian Tribes, Fort Benning has established a federally 
designated re-interment facility for Native American repatriation burials and for other 
historic Indian human remains requiring removal from their original locations, either on 
Fort Benning or elsewhere in the region. The consulting Tribes initiated the concept for 
a re-interment facility during discussions with the Muscogee (Creek) Nation and 
ultimately selected the one-acre site from six sites presented for consideration by Fort 
Benning. Fort Benning requested and received an exception to policy from the 
Department of the Army (DA) to establish the re-interment facility on the post. The 
facility will be used, in consultation with the Tribes, for the reburial of Native American 
remains under the Native American Graves Protection and Repatriation Act (NAGPRA), 
and for associated funerary objects. 

Fort Benning formed close govemment-to-govemment relationships with consulting 
Tribes. Semiannual meetings cover issues of mutual unportance to the Tribes and the 
installation. The Garrison Commander is the Installation Commander’s personal 
representative and chairperson for the meetings Fort Benning’s Cultural Resource 
Manager routinely interacts with Tribal representatives on issues affecting American 
Indian cultural properties. 

• Fort Carson and Pinon Canyon, Colorado - Prehistoric Native American sites 
include campsites and resource processing areas (hunting and gathering, lithic extraction 
and processing activities), rockshelters, large multi-room vertical stone slab villages, 
single room habitation sites, stone circle (teepee ring) sites, quarry (lithic) sites, game- 
drive sites, rock art (petroglyphs and pictographs), and vision quest sites. Fort Carson 
began consultation with Native American tribes in 1983 when it instituted an 
ethnographic survey of tribes concerned with traditional uses of natural resources and 
with sacred sites at the Pinon Canyon Maneuver Site. Fort Carson actively consults with 
tribes on a govemment-to-goverrunent basis and allows access to the installation for 
ceremonies and the collection of plants. 
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• Fort Lewis and Yakima Training Center, Washington — Native Americas hunt 
and collect plants on the installations and have access to other resources within the 
Yakima Training Center. The i^ources iiKilude, but ^e not limited to, the land and 
water, fish and wildlife, cultural and archaeological resources. The Army respects the 
access rights of the Yakima Indian Nation under the Treaty of 1855. At the same time, 
the Army and the Yakima Indian Nation recognize the need to establish reasonable entry 
procedures to prevent injury, loss of life or undue interference with ongoing military 
operations. To ensure that safety hazards are minimized, and that no conflicting military 
exercises are taking place, the Yakima Indian Nation have established protocols at their 
headquarters for coordination of access by Yakima tribal members. 

• Fort Sill, Oklahoma — Native American servicemen conduct an annual sweatlodge 
ceremony at Medicine Bluffs, a prominent landform long held sacred by Plains Indian 
tribes. The Medicine Bluffs are recognized not only as a sacred site, but they are also 
listed on the National Register of Historic Places. The installation has undertaken a 
number of initiatives, with no negative effects on training, to avoid this area during 
training and in order to protect the site. 

• Marine Corps Base Camp Pendleton, California — Marine Corps Base Camp 
Pendleton, consults on a govemment-to-govemment basis with representatives of six 
Luiseno and thirteen Kumeyaay Federally-recognized tribal governments. The base also 
consulte with three Juanefio and one Luiseno non-Federally-recognized tribal 
governments. The tribes are routinely consulted on issues pertaining to cultural 
resources and undertakings that have the potential to affect cultural resources. Only one 
of the three Jxianeno tribal governments has requested permission to have access to a 
sacred site. 

• Marine Corps Base Hawaii - Evidence of Hawaiian occupation of Mokapu 
peninsula consists of temporary coastal campsites, remnant stone temples, and shrines. 
Native Hawaiian descendants of Mok^u’s original inhabitants claim cultural and 
religious attachment to these sites. Dating to the late 1 980s and continuing to the 
present, the Marine Corps Base Hawaii has received requests for access to visit the area. 
The requests have been made by two distinct groups: a native Hawaiian organization 
known as the Temple of Lono and a native Hawaiian family group known as the 
Paoa/Kea/Lono ‘Ghana. The purpose of the requests is to renew, worship, and practice 
traditional beliefs, and for conducting spiritual gatherings to end the season of Makahiki, 
an annual festival. The requests have always been accommodated and the visits have 
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lasted from a few hours to an overnight stay. 

• Naval Air Station Fallon, Nevada — The Naval Air Station in Fallon, has an 
agreement with the Fallon Paiute-Shc^hone Tribe, the Nevada State Historic 
Preservation Officer, the U. S. Fish & Wildlife Service, and the Nevada State Museum. 
This historic MOU commits state and federal agencies to a consultation and consent 
policy about cultural/archaeological resoim^. The MOU governs excavation and 
removal of Native American remains, sacred and funerary objects, and “cultural 
patrimony” of the Fallon Tribes. 

• Nellis Air Force Base, Nevada - Nellis Air Force Base began a long-term program 
of cultural preservation with nearby tribes in January 1996. Several Shoshone, Paiute, 
and other tribes have traditional and court-validated ties to the lands that Nellis occupies. 
Thousands of archaeological sites, including caves with petroglyphs and rock art are 
located on these lands. With the cooperation of tribes, the Air Force is in involved with 
an extensive sacred or traditional site inventory and consults with tribes on the results of 
its efforts. The tribes are active partners in the installation’s cultural resources 
management program. 

• Robbins Air Force Base, Georgia - Robins Air Force Base has developed an 
effective community partnership with the Muskogee (Creek) Nation. This partnership 
promotes projects that educate the general population about the Nation’s culture and 
history. One such project, an exhibit at the Base Museum of Aviation, recreated the 
story of the original people that inhabited the lands where the base is located. 

• Vandenberg Air Force Base, California - At Vandenberg AFB, there is a long- 
standing partnership between the base and the Chumash Indians. Members of the tribe 
participate in plarmmg, review, and implementation of projects that have the potential to 
affect adversely traditional and contemporary cultural resources. Ground-disturbing 
activities have often been re-sited to maintain the integrity of areas with special 
significance. If an activity cannot be re-sited, members of the Chumash serve as 
monitors during all ph^es of excavation and construction. This relationship, begun in 
1984, has expanded into a very positive partnership that exists today. 

SACRED SITES PROTECTION TOOLS 

As a tool, the integrated cultural resources management plan or ICRMP, I 
mentioned earlier, relative to the Goldwater Range, is not unique to that range. Although 
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not required by law, ICRMPs are required by DoD policy for all DoD installations. 
ICRMPs provide a valuable tool fca* devising a sound cultural resources management 
strategy. The purpose of ICRMPs is to help ensure compatibility between the 
installation military mission, or other planned activiti^ and the management of its 
cultural resources. An ICRMP spells out qjproaches to the fundamental requirements of 
cultural resource management: identificatitm and evaluation of cultural resources; 
consultation with concerned parties; consid^ation of impacts; and, decisions about how 
to treat resources. Typical ICRMP requirements include surveys, studies, consultation 
with affected parties, including Native Americans, and documentation of the decision on 
how to address project effects on the cultural resources. The development of ICRMPs is 
vital to our ability to get out front in management of culturally significant sites, rather 
than operate in a reactionary mode which can lead to mission related delays that can be 
costly and counterproductive. 

In recognition of the in^ortance of ICRMPs in installation planning, the 
Department has provided to installation commanders, a recently completed publication. 
Commander’s Guide to Stewardship of Cultural Resources. This guide, developed 
through the DoD Legacy Resource Management Program, provides reference to all 
applicable federal law. Executive Orders and DoD Instructions pertaining to cultural 
resources. The guide identifies ICRMPs as an effective tool in identifying and managing 
cultural resources within the constraints of the military mission. The guide stresses the 
positive benefits for implementing an ICRMP: Streamlined planning, sound economics 
and pride in heritage. The guide also lists Command responsibilities and provides 
examples of successful stewardship. 

An exan^5ie of successful ICRMP implementation. The Louisiana Army/Air 
National Guard (LAARNG) worked in cooperation with eight tribes, most located within 
the state itself and several located outside, to solicit comments regarding LAARNG’s 
Integrated Cultural Resource Management Plan (ICRMP). In this case, the installation 
utilized a facilitator to assist in establishing formal consultation with tribes. This was 
accomplished by the installation entering into a Memorandum of Understanding (MOU) 
with each of the eight tribes. The MOUs represented a symbolic, trust-building gesture 
and entailed how consultation would be carried out. Subsequent meetings have become 
an annual event where the signatory tribes meet with the installation to explore new 
issues or reevaluate the ICRMP. The LAARNG has developed a successful program, 
working in consultation with tribes, to identify important cultural resources, traditional 
cultural properties and sacred sites. 
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If an installation has yet to conq^iete an ICRMP, it must consult with relevant 
regulatory agencies each time it plans an ^tion that nay affect cultural resources. Such 
action include training exercises; maint^iance of buildings and grounds; alteration of 
buildings; construction; landscaping; closure; records disposal; disposal of personal 
property; curation of artifacts; and, a host of 

Another tool we believe wiU be valuable in our ability to address resources of 
special significance to tribes is a i^JCTtly completed Legacy Treaty Research Project 
which identified treaties with explicitly reserved land-based rights associated with 
current DoD installations. With funding from the FY 99 Legacy Resource Management 
Program, the National Association of Tribal Preservation Officers, working through a 
cooperative agreement with the Army Environmental Center, identified 22 of 488 
treaties which contained rights clearly affecting 58 DoD installations. The report 
provides installations with a tool for assessing their trust responsibilities to tribes and 
will be valuable during the tribal consultation process. The report also provides a brief 
history of treaty-making and the U.S. military interactions with tribes. 

TRAINING 


In order to ensure that our American Indian and Alaska policy is successfully 
implemented, the Office of the Deputy Under Secretary of Defense (Installations and 
Environment) has sponsored a series of DoD-wide training courses to ^sist our military 
and civilian personnel in understanding the unique relationship that exists between the 
Federal government and tribal governments. This is important to our sacred sites 
program because our ultimate success in working with tribes is tied to our understanding 
of the issues. Since 1999, we have sponsored seven courses and trained over 500 DoD 
staff on American Indian law, history, consultation, cultural communications, and 
cultural resource issues. We are targeting our initial training at our installations that are 
located in regions with significant tribal presence. The courses are designed to 
incorporate participation by local tribal historians, cultural resource specialists and tribal 
elders. Following the training, participants are requested to evaluate the quality and 
worth of the course. Military and civilian personnel report that they believe that the 
training is greatly beneficial in helping them relate to tribes around their installation and 
will help them do a better Job relating to tribes. The Military Departments are also 
conducting training of their own. The Naval School, Civil Engineering Corps Officers, 
has been providing Native American training for the last four years with the assistance of 

171”) 



68 


my office. The National Guard also been significantly involved in training its 
personnel. 

CONCLUSION 


Decades ago, the Air Force obtained a huge tract of land within the Oglala Dakota 
Pine Ridge Reservation, South Dakote, forprqiaredness training. The Badlands 
Bombing Range, used as a practice range for more than 30 years, has left potential 
unexploded ordinance, scattered old ammunition debris, and related problems. These 
lands are now being cleaned up and returned to the tribe. DoD is working with the tribe 
through the Formerly Used Defense Sites Program and through a NALEMP cooperative 
agreement to address issues associated with the former Badlands Bombing Range. This 
project is a living example of the way we are partnering with tribes to address their 
issues. 


The tribe will once again have access to Sacred Sites and other culturally 
significant places located on these lands. As the project and partnership grow, DoD 
participants are gaining a better understanding of the unique govemment-to-govemment 
relationship that exists between the U.S. Government and tribal governments. Within 
this same spirit of cooperation, we can and will continue to work with tribes to address 
the protection of Sacred Sites on lands affected by DoD. 

That concludes my statement. I would be pleased to answer any questions you 
might have. 
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INTRODUCTION 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: I am George S. Dunlop, 
and I am here today in my role as Deputy Assistant Secretary of the Army for Civil 
Works (Policy and Legislation). I am pleased to be here today to testify on the matter 
of sacred sites and lands protection. I am accompanied by Mr, Chip Smith, Assistant 
for Environment, Tribal and Regulatory Affairs in the Office of the Assistant Secretary of 
the Army for Civil Works. The Army is pleased to collaborate with the Sacred Lands 
Protection Coalition established by the National Congress of American Indians on this 
very important matter. 

Administration View 


On November 12, 2001, President George W. Bush, by Proclamation, stated that 
the strength of our Nation comes from its people and that the Native peoples of North 
America, including Alaska, played a unique role in the shaping of our Nation’s history 
and culture. American Indians and Alaska Native cultures have made remarkable 
contributions to our nationai identity that enliven and enrich our land. As we move into 
the 21=' century, American Indians and Alaska Natives wiil continue to play a vital role in 
maintaining our Nation's strength and prosperity. 

The Proclamation acknowledged the sovereignty of Tribal governments, and set 
forth a commitment to stimulate economic opportunities for reservation communities. 
The Department of Defense, the Department of the Army, other military departments, 
and Federal agencies are working hard to build more effective day-to-day working 
relationships. Our responsibility is to work with Tribes to address concerns about 
sacred sites and lands that are affected, or could be affected, by Army Civil Works 
activities. This goal is consistent with the President’s commitment to help "preserve 
their freedoms, as they practice their religion and culture". 

1 



70 


Army Corps of Engineers 

Historically, we have not had the opportunity to testify before the Senate 
Committee on Indian Affairs. Therefore, I will begin with a brief summary of our 
missions and organization. The Army Corps of Engineers provides quality, responsive 
engineering and environmental services to the Nation during times of peace and war. 
We plan, design, build and operate water resources and other civil works projects. We 
design and manage the construction of miiitary facilities in the United States and 
overseas as well as support contingency operations. We provide real estate services 
within the United States and overseas to Defense agencies as well as direct support to 
contingency operations overseas. Additionally, we provide design and construction 
management support for other Defense agencies, other Federal agencies. State, Tribal 
and local governments, and international assistance programs. Our extensive research 
and development capabilities support military engineering, terrain and geospatial 
systems, installations and environment and water resources from the coldest regions of 
the earth to the hottest. 

Within the Corps headquarters, day-to-day management of efforts in support of 
military facilities and operations at home and abroad, as well as much of our support for 
others, is managed by the Director of Military Programs. The day-to-day management 
of the Army's Civil Works program is done by the Director of Civil Works. Both of these 
individuals report to the Chief of Engineers, who in turn reports to various Assistant 
Secretaries of the Army, the Secretary of the Army, and the Chief of Staff of the Army, 
depending on the mission being accomplished. For the Civil Works program, the Chief 
of Engineers reports to the Assistant Secretary of the Army for Civil Works, who has 
responsibility for policy oversight of the Civil Works Program. 

The various Civil Works authorities and programs authorized by Congress apply 
to the 50 States, District of Columbia, Commonwealth of Puerto Rico, the Virgin Islands 
and the various trust territories in the Pacific. Civil Works projects, programs and 
activities are executed by 38 Corps of Engineers districts, under the oversight of eight 
divisions, which have been assigned Civil Works responsibilities. Civil Works activities 
focus primarily on water and related land resources issues, in the areas of flood 
damage reduction, navigation, environmental and ecosystem restoration and protection, 
hurricane and storm damage reduction, recreation, natural resources management, 
water supply, and hydropower. 

How Army Civil Works Might Affect Sacred Sites and Lands 

Although the Corps has the potential to affect sacred sites and lands by both 
Civil Works and Military Programs activities, my testimony focuses on the Civil Works 
activities of the Corps, how they can affect sacred sites and lands, and what we are 
doing to address these issues within the Civil Works Program. Civil Works activities 
may affect sacred sites and lands in three basic ways. 

First, the Corps has jurisdiction over almost 12 million acres of land and water 
resources that were acquired over the past 1 00 years primarily for flood protection, 
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navigation, and multiple purpose projects. For example, the Corps acquired nearly 1 
million acres of land for the Upper Mississippi River Navigation System, which extends 
from St. Paul, Minnesota, to St. Louis, Missouri. Another example is the Missouri River 
Pick-Sloan Project, a system of six large reservoirs and channels extending from Fort 
Peck, Montana, 961 miles southeast, to the Gavins Point Dam in South Dakota. A total 
of 3.1 million acres of land, including 350,000 acres of Indian land, was acquired for the 
Pick-Sioan Project. 

The Corps has operation and/or maintenance responsibility for well over 1 ,000 
projects. Of these, the Corps operates on a day-to-day basis over 500 major lake and 
river projects, most of which include adjacent lands. These lands contain over 60,000 
known archaeological and sacred sites, about 80 percent of which are associated with 
Indian Nations. The Corps estimates that 25 percent of their projects have the potential 
to affect directly the treaty and trust resources of about 90 Tribes in the lower 48 states, 
most of whom have reservation lands. Sacred sites and lands were, in many cases, 
affected by initial project construction, and continue to be affected by project 
operations. Impacts at completed projects are caused principally by erosion, exposure 
to the elements, water inundation and retreat, and vandalism. Although Alaska Natives 
do not have reservation land. Civil Works activities, especially under the Regulatory 
Program, affect villages and the resources upon which they depend for subsistence. 

Another way Corps activities can affect sacred sites and lands is by the 
implementation of water resources projects with non-Federal project sponsors, 
including Tribes. Typically, non-Federal sponsors acquire the lands, easements and 
rights-of-way necessary for project implementation, and these sponsors subsequently 
are responsible for operating and maintaining completed projects. Sacred sites and 
lands could be affected by project planning, construction or operations. The Corps 
takes these impacts into account prior to construction by complying with the National 
Environmental Policy Act and all historic preservation laws. The objective is to identify 
resources, evaluate their significance, and avoid affecting them adversely. Unavoidable 
impacts are mitigated primarily by recovering and preserving information. 

The third way in which Corps activities might affect sacred sites and lands 
pertains to the Corps Regulatory Program. Under the authorities provided by the Rivers 
and Harbors Act of 1899 and the Clean Water Act, as amended, the Corps evaluates 
and issues permits for activities in navigable waters, and waters of the United States, 
including wetlands. Over the past few years, the Corps has provided written 
authorizations for about 90,000 activities each year. The Corps complies with 
environmental and historic preservation laws as part of its permit evaluation process, 
and works with Tribal governments to avoid or minimize impacts, many on private 
lands. 
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Army Civil Works and Indian Affairs 


Now I would like to discuss Indian Affairs activities for the Army Civil Works 
Program. The Corps has a clear and consistent record of working to improve 
relationships with Indian Nations. Over the past ten years, the Corps has spent 
approximately $200 million on Indian Affairs activities. These funds were used for 
compliance with the National Historic Preservation Act, the Archaeological Resources 
Protection Act, and the Native American Graves Protection and Repatriation Act and to 
implement projects benefiting Indian tribes, their rights and lands. 

A heightened effort to address the challenges of government-to-government 
relations began in April 1994 when the President issued a Memorandum for the Heads 
of Executive Departments and Agencies entitled "Government-to-Government 
Relations with Native American Tribal Governments". This memorandum signaled the 
beginning of a new era in working with Tribes as sovereign governments. 

In response to this memorandum, Army Civil Works established a Native 
American Inter-Governmental Relations Task Force (Task Force) to develop 
recommendations on opportunities to improve government-to-government interactions 
with Federally recognized tribes. Between February 1994 and June 1995, Task Force 
members, Corps Commanders, and staff met with government representatives from 
186 of the Federally recognized tribes in the lower 48 states. Nineteen workshops were 
held and there were over 550 tribal participants. 

In August 1996, information from the workshops was published by the Corps’ 
Institute for Water Resources in a two volume report entitled Assessment of 
Corps/Tribal Intergovernmental Relations. The report contains a series of 
recommendations for improving relations and enhancing the Corps’ ability to work with 
Indian Nations. The Task Force was reconvened in 1997 to assess the progress being 
made toward implementing the recommendations of the report. This performance 
evaluation benefited from new information obtained from interactions with Tribes, and 
information obtained by our participation on Department of Defense Native American 
and Alaska Native policy and curation task forces. 

As a result of the cooperative efforts and extensive learning process described 
above, in February 1998, the Chief of Engineers published Policy Guidance Letter No. 
57, Indian Sovereignty and Govemment-to-Government Relations with Indian Tribes, as 
interim guidance. Included with the guidance were Army Civil Works Tribal Policy 
Principles which explicitly acknowledge our unique relationship with Indian Tribes as 
sovereign Nations, affirm that Tribes retain their inherent rights to self-government, and 
mandate consultation prior to final decision making. Using the Principles, the Corps 
was directed to explore, with renewed vigor, opportunities to remove impediments to 
working effectively with Tribal governments on matters involving trust resources, treaty 
responsibilities, and Tribal rights. A copy of the Principles, which are fully consistent 
with the Department of Defense Native American and Alaska Native Policy, is attached 
to my written statement. 

In 2000, an Indian Affairs working group was convened to discuss challenges 
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and opportunities. Participants included representatives from my office, Corps 
Headquarters, divisions, districts, and laboratories. The resulting product was a 
concept paper entitled USAGE Tribal Nations Strategy. The Strategy identified eight 
broad goals related to infrastructure, partnering, economic development, policy and 
legislative needs, training, communications, and accountability. The Strategy reflected 
the level to which the Corps has moved forward in its Indian Affairs efforts over the past 
decade. 

In addition to the efforts noted above. Army Civil Works has interacted with 
nearly 100 Tribal governments on a wide range of topics, including resource 
management and protection, land transfers and leases, infrastructure needs, training, 
consultation practices, and water resources projects of various kinds. To meet the 
challenge of effective communication and consultation, the Corps has taken two very 
positive steps to bolster support for Indian Affairs. First, over 70 employees across the 
country have been designated as Native American Specialists or Coordinators 
(points-of-contact). These individuals come from a broad array of backgrounds and 
disciplines, including engineers, biologists, outdoor recreation planners, attorneys and 
archeologists. They have chosen to do this work and share a common desire to 
improve relations with Indian Nations. Secondly, the Corps has begun to hire and use 
the services of formally designated Native American Liaisons, individuals who by 
background, training, or both, have the unique expertise necessary to work with Indian 
people. Most of the Native American Liaisons are Indian, and those that are not 
typically have a long history of successfully interacting with Indian people. The 
Specialists, Coordinators, and Liaisons serve to advise Commanders and staff, help 
improve understanding, build relationships, and are an important points of entry for 
Indian people trying to work with the Army Civil Works program. 

In 2001 , the Corps established a Tribal Issues Group (TIG) in its Headquarters to 
support the Specialists, Coordinators, and Liaisons, or any other element of the Corps 
that requires support. The TIG is comprised of representatives from most of the major 
functional areas in the Corps, such as engineering, planning, operations, real estate, 
regulatory, and counsel. These staff are available to help identify and resolve policy 
issues or provide guidance. 

Legislative Initiatives 

Now I would like to briefly discuss several key legislative initiatives. The 
Administration’s proposal for a Water Resources Development Act (WRDA) of 2000, 
contained two provisions specifically developed to benefit Indian Nations. Congress 
enacted both provisions. 

Section 203 of WRDA 2000, the "Tribal Partnership Program” enhances the 
Corps authority to address Tribal water and related land resources needs. The 
program focuses on flood protection, environmental restoration and protection, and 
preservation of cultural and natural resources. There are several unique features of 
this authority. It acknowledges that natural and cultural resources are, for most Indian 
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people, inextricably linked. Thus, the Corps will be able to formulate integrated natural 
and cultural resource projects for a whole host of purposes, including projects related to 
the protection of sacred sites and lands, and for improvements related to fish and 
wildlife species. The Corps may provide credit towards the Tribal cost share for in-kind 
contributions such as materials, facilities, services, studies, supplies, and traditional 
cultural knowledge, if the Secretary of the Army determines that the in-kind 
contributions will facilitate completion of the study. This aspect of the provision 
acknowledges the important contributions Tribes can make, and enhances the ability of 
Tribes to collaborate with Army Civil Works. And, finally, the section indicates that any 
cost sharing agreement for a study shall be subject to the ability of the Tribe to pay. 
These ability to pay rules are under development. 

The Corps’ Institute for Water Resources recently published a report entitled 
Tribal Partnership Program: Issues Relevant to Working with Native Americans and 
Alaska Natives on Section 203 Studies. A copy of this report has been provided to the 
Committee for information. The report covers cooperating with other Federal agencies, 
policy and implementation issues, opportunities to work with Tribes, program 
management issues, and future needs. 

Section 208 of WRDA 2000 provides the Corps with the discretionary authority to 
rebury repatriated remains on iands under their jurisdiction and also provides the 
authority to transfer those lands to T ribes for their use as cemeteries. In May 2001 , the 
Corps Headquarters issued guidance directing Corps Commanders to immediately 
begin the process of identifying suitable lands at Civil Works projects for the reinterment 
of Native American remains originally or inadvertently discovered on project lands, and 
which have been rightfully claimed by a lineal descendant or Indian tribe. The guidance 
also states that the Corps will work with the Bureau of Indian Affairs in those 
circumstances where Tribes or lineal descendants request that reburial areas be 
transferred to them for use as a cemetery. Recovery, preparation and reburial costs will 
be performed at 100 percent Federal expense. 

Training 

Through training. Army Corps of Engineers senior leaders are becoming better 
informed and more highly sensitized to Indian Affairs. New Commanders for Corps 
districts and divisions are required to attend a New Commanders Course. A part of the 
course has been developed to focus on working effectively with Indian Nations, and 
provides information on historicai developments. Tribal sovereignty, legal requirements, 
and recommendations for effective consultation with Tribal representatives, 
governments, and communities. 

In the past five years, approximately 500 Corps employees (environmental 
scientists, resource managers, operations specialists) have attended a 40-hour training 
session on cultural resources, which includes eight hours of training related to the 
Native American Graves Protection and Repatriation Act. 

The Corps St. Louis District has developed training entitled Native American 
Cross-Cultural Awareness Workshop. The class covers legal definitions. 
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Indian/non-lndian relations, cultural awareness, laws, regulations, executive orders, and 
policies. The workshop is designed to provide a basic legal and historical framework for 
the unique relationship between Army Civil Works and Indian Nations. 

In Alaska, the District Alaska Native Liaison Office, in cooperation with other 
Federal agency liaisons, created a two-day Alaska Native Historical and Legal 
Workshop for Federal employees. In the past year and a half, the Federal Alaska 
Liaison team has trained over 400 Federal employees in Alaska, including over 150 
Corps employees, 73 of whom are involved in Army Civil Works activities. The training 
sessions have received very positive reviews from attendees and the course is now 
endorsed by the Federal Executive Administration as required for any new Federal 
employee working in Alaska. 

In April 2002, a member of my staff, the District Engineer from Walla Walla 
District, and twenty members of his staff attended a Native American Culturai and 
Natural Resources Management Workshop hosted by the Confederated Tribes of the 
Umatilla at Indian Lake, Idaho. This "experiential” workshop is a new approach to 
training in that the participants develop personal understandings of Tribal values and 
Issues by living, for a week on the reservation in a teepee camp. In addition to talks 
and dialogues around camp fires, Corps staff participated in setting up and maintaining 
the camp, making traditional tools, learning about the Tribe's world view, the importance 
of the earth and its life forms, and how to work together as a Tribal community, in snow, 
wind, and sun. Both the Tribe and Corps staff agreed that the workshop was a 
tremendous success. Additional workshops are being planned. 

Protection of Sacred Sites and Lands 


Now I would like to talk about several initiatives that relate directly to the 
protection of sacred sites and lands. 

In June 1998, the Corps issued a Policy Guidance Letter No. 58 (attached) 
implementing Executive Order 13007, Indian Sacred Sites. A "sacred site" is defined 
as any specific, discrete, narrowly delineated location on Federal lands that is identified 
by an Indian tribe, or Indian individual determined to be an appropriately authoritative 
representative of an Indian religion, as sacred by virtue of its established spiritual 
significance or ceremonial use. This guidance directs Corps Commanders to 
accommodate access to, and ceremonial use of, Indian sacred sites by Indian spiritual 
practitioners. It directs the Corps to avoid adversely affecting the physical integrity of 
sacred sites, and to maintain confidentiality of information pertaining to such sites. 
Sacred sites are widely dispersed across the landscape. They can include burial 
grounds, springs, mountains, caves, rock shelters, tipi rings, rock rings, petroglyphs and 
pictographs, ground figures, and places on public lands where spiritual activities have 
occurred, are occurring, or could occur in the future. Corps Commanders are directed 
to initiate consultation for activities that may affect sacred places. The guidance also 
explains that ceremonial use may include the collection of plants, the clearing of 
habitat, the gathering of animal parts or feathers and other types of 
resource-consuming activities. Sacred areas may be closed to the public during 
particular times of the year. Corps Commanders may consider requests to permanently 
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close areas to the general public. 

Additionally, the Corps has revised its Planning Guidance Notebook, to include 
directives on relations with Indian Tribes that are entirely consistent with the 
Department of Defense Native American and Alaska Native policy. The regulations 
controlling activities at hundreds of Corps operating projects contain directives that 
enhance our relations with American Indian and Alaska Native groups. For example, 
the Environmental Stewardship Operations and Maintenance Policies, contains 
sections on Tribal consultation and repatriation that have strong regulations requiring 
interaction with Tribal members, governments, and communities. 

At the regional level, the Alaska District and a number of Corps divisions have 
developed policies and other resources specific to their missions and Tribal contacts. 
There are 227 Federally-recognized Alaska Native Communities and many Civil Works 
activities affect Tribal interests in one way or another. The Alaska District has a full 
time Native American Liaison, who is Indian, to facilitate consultation, natural and 
cultural resource protection, and cross-cultural interactions. The Northwestern Division 
covers the Northwest salmon region, with its 42 Tribes, and the Missouri River basin 
with 28 (27 with reservations) Tribes. The Division employs a full time Native American 
Liaison, and each of the Division’s five districts also employ Liaisons. Additionally, the 
Northwestern Division also interacts with 19 aboriginal Tribes with Tribal governments 
located outside the regional boundaries. A significant portion of their work relates to the 
protection of sacred sites and lands. The Northwestern Division has developed its own 
Native American Policy regulation that outlines roles and responsibilities for Corps staff, 
and also a Guidebook that is a compendium of resources and guidance related to 
working in Indian Country, including references on the protection of sacred sites and 
lands. 


An important aspect of the protection of sacred sites and lands is the proper 
curation and management of collections acquired by the Corps over the past 100 years. 
The Corps St. Louis District Mandatory Center of Expertise for the Curation and 
Management of Archaeological Collections recently completed the Department of 
Defense and U.S. Army Corps of Engineers Curation Options Project which assessed 
the state of collections, made recommendations for the proper care and rehabilitation of 
collections, and identified and evaluated potential partnership curation facilities, such as 
museums, universities, and state-funded institutions that could properly house these 
important collections. For many years, proper curation of these materials was not 
integrated into cultural resource programs and their funding. Long-term collections care 
has, in most cases, been inadequate. The two reports developed by the Corps provide 
options for addressing this challenge for the benefit of Indian people and our Nation as 
a whole. 

The Corps has amassed one of the largest collections of archaeological 
materials, currently estimated to be over 140,000 cubic feet in size (approximately 55 
truck trailers full). Within the Corps collections, there are estimated to be the remains 
of 3,660 Native Americans and there are likely thousands of other cultural objects 
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subject to the provisions of NAGPRA, and that relate to sacred sites and lands. The 
Corps is working to complete the inventories and assessments required by Native 
American Graves Protection and Repatriation Act (NAGPRA), and to work with lineal 
descendants and Tribes to repatriate human remains and associated funerary objects. 

The Corps Fort Worth District has prepared a report entitled Native American 
Territorial Ranges in the Central Region of Texas to assist in the management and 
protection of 25 lakes and 700,000 acres of land ( 1 , 1 00 square miles), including sacred 
sites and lands. The report, done after consulting with Tribes, provides a reflection of 
how the Tribes themselves view their own history and territory, and is an important 
resource to assist with the protection of sacred sites and lands. 

Title VI of WRDA 1999 authorized the transfer of specific lands and recreation 
areas under the jurisdiction of the Army Corps of Engineers to the State of South 
Dakota and specified Indian Tribes. In moving forward with the implementation of the 
transfer of lands project, we have undertaken a number of activities to identify and 
address any issues with sacred sites and other cultural resources on the lands to be 
transferred. We held quarterly meetings with the affected Tribes, with invitations to 
participate extended to other interested Tribes. These meetings were for information 
sharing and issue resolution. The contractor preparing the EIS for the project had a 
subcontractor who worked solely on cultural resources, including sacred sites. The 
contractor and Corps cultural resources experts visited each Tribe a number of times to 
talk to their cultural resources experts and elders to obtain information on sites of 
significance to each Tribe. We also contracted directly with a couple of Tribes to 
complete surveys for Traditional Cultural Properties on lands that were being 
transferred. The prepared reports are treated as confidential information that is not 
released without specific approval of the tribes. Known information and preliminary 
determinations of effect for recreation areas that had development plans were shared 
with all tribes. 

Another ongoing effort that could impact sacred sites and lands is the review of 
the Missouri River Master Control Manual. While we do not have a separate 
consultation with the Tribes on sacred sites as part of our Master Manual Review and 
Update, cultural resources, such as sacred sites, are being discussed with the Tribes in 
a broader context. The Corps is in the process of identifying Traditional Cultural 
Properties, including sacred sites, and has contracted with some Tribes to undertake 
this effort. 

Example of Sacred Site and Land Protection 

Now I would like to briefly discuss an example of the effectiveness and positive 
efforts underway by the Corps in consultation and cooperation with Indian Tribes to 
protect of sacred sites and lands, meet the objectives of the NAGPRA. 

In November 1991 , three sets of human remains were discovered washing out of 
a creek bank at then Cooper Lake. The remains at site 41 DTI 6 were excavated in 
December 1991 , as the lake levels were rising rapidly. The remains were relocated to 
their present resting site (cemetery) in July 1992 when then Caddo Chairman Tony 
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Williams broke ground and reburied those three sets of remains of Caddo ancestors. 
The area was selected in cooperation with the Caddo Tribe.lt was on high ground, 
below the dam and located near the new Corps Lake Office so that it would not be 
inundated and the area’s security would not be an issue. 

In 1997, we renewed the dialogue with the Caddo Tribal Council concerning 
repatriation and reburial of Caddo remains. In August 1997, Caddo Tribal Council 
members, the NAGPRA Coordinator, and representatives from the Fort Worth District 
and the project office met at the site to define the boundary of proposed permanent 
reburial site, as well as the layout, materials, colors and manner for future reburials at 
the site. The plan called for minimum disturbance of the site in the process of 
preparing the circle, divided into quadrants, and the split rail fence to surround the site. 
The construction of the site was completed in December 1998. At a June 1999 meeting 
at Cooper Lake between members and representatives of the Caddo Nation, NAGPRA 
coordinator, and Fort Worth District, staff discussed issues related to responsibility, 
security and use of the reburial area. It was decided that security of the site was 
provided by its proximity to the Corps Project Office and that entrance to the area could 
be regulated from there. 

The evening of September 5, 2001 , Colonel Gordon Wells, Fort Worth District 
Commander, and representatives of Operations and Planning Divisions sat down to 
share a meal with Chaimvoman LaRue Parker and other Elders and members of the 
Caddo Nation. On September 6, 2001, we came together to officially dedicate this area 
for its special use as a final resting place for Caddo ancestors from the northeast part of 
Texas. Colonel Wells and Chairwoman Parker conducted the ceremony. Caddo 
Elders performed the blessing and with smoke from a cedar fire made ‘Kun ‘Hah ‘Yuu 
‘Nah ready as a place for the ancestors remains and spirits to come home and rest. 
Chainwoman Parker presented the Cooper Lake staff with a Caddo Nation flag. A 
flagpole has been erected and the flag will fly when ceremonies of repatriation and 
reburial take place. 

Solutions for Effective Protection of Sacred Sites and Lands 


Protection of sacred sites and lands can be facilitated by: 

• Providing leadership to achieve consistency in the Federal approach to Tribal 
relations 

• Effective government-to-government relations 

• Pre-decisional consultation and partnerships 

• Resource leveraging and integration of Army Civil Works activities with those of 
Tribes, Federal agencies and non-governmental organizations 

• Completion and effective implementation of project-specific historic preservation 
management plans 

• Providing the appropriate level of staffing and resources 
Summary 

in conclusion, the Army Civil Works Program has, in the past decade, made 
significant advancements in the areas of sacred sites and lands protection and 
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coordination with Tribal governments. We must continue to enhance our ability to 
understand and meet our Federal trust responsibilities, interact with Indian people on a 
government-to-government basis, and ensure that proper consultation occurs before 
key decisions affecting Indian people, are made. By living up to our responsibilities as 
trustees for Indian people, we will be better able to support the economic development 
and education goals of the President, and to protect the sacred sites and lands that 
represent the history and the spirituality of Indian people. 

Faith Spotted Eagle, a member of the Yankton Sioux Tribe, and member of the 
women’s Braveheart Society, has been quoted in the press as saying "Protection of our 
sacred sites is one of the most important and heartfelt priorities for Indian 
communities". We have heard similar sentiments from Indian people throughout Indian 
Country. We must continue to seek to understand this perspective and sentiment, and 
work with Indian people to find acceptable solutions to sacred site and land protection 
challenges. 

That concludes my statement. I would be pleased to answer any questions you 
might have. 
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Testimony Submitted by 
Pemina Yellow Bird 
Mandan, Hidatsa, and Ankara Nation 
Ft. Berthold Reservation, North Dakota 


DaSKAshas. Mabeedzagidz. Nawah. In the languages of the Mandan, Hidatsa and Ankara 
Nation, I have just greeted you and said, “Today is a good day.” And on behalf of our People, 

Agu Wa’ Guxdish, 1 greet you like a relative, in a respectful way. My name is Pemina Yellow 
Bird, and I want to thank you, the other members of the Senate Committee on Indian Affairs, and 
your staff for responding to our Coalition’s request for today's important hearing concerning the 
protection of sacred and cultural places here in our homelands. The testimony we submit this 
morning will be augmented by written comment in a separate document. 

On this good day, Agu Wa’ Guxdish, I am here to talk about our Nation’s urgent, unmet need to 
preserve and protect our People’s irreplaceable sacred places all along Adiba Waduxte, which 
means Mysterious or Holy Grandfather, one of our Peoples’ names for the Missouri River. 

The people of the Mandan, Hidatsa and Ankara Nation have occupied both banks of our 
Grandfather’s entire length since time immemorial. During the long occupation of our aboriginal 
homelands, our ancestors established thousands of earthlodge village sites, burial grounds, 
hunting camps, and battle sites, and made daily use of ceremonial and other prayer areas, as well 
as areas where our medicines grow. His waters sustained life for our People and for the abundant 
fish, game and crops we survived on; his banks were lined with the heavy timber we used for our 
earthlodge homes, and his bluffs and terraces provided all we needed to build our homes, plant 
our productive gardens, and sustain an exceedingly good way of life for our People for many, 
many millennia. The River sustained life for many other Nations of Indigenous Peoples, as well, 
and our people traded the produce from our abundant gardens with these tribes and others from 
as far away as the Gulf of Mexico and the Pacific Ocean. We had a good life, then, a life that 
was guided and directed by a living spirituality that is inseparable from the life of the River itself. 

Holy Beings, sent to help our Peoples, emerged from and returned to our Grandfather, and the 
teachings left with us by these Holy Beings still guide, nurture and sustain our Nation today. 

Many of the sacred places we are fighting to preserve were actually visited by these Holy Beings, 
central teachers for our Nations, whose legacy and puipose are identical to that which Jesus 
Christ holds for millions of Christians around the world. To see the destruction, disrespect and 
disappearance of these places which hold such great sacred value for us has been heartbreaking, 
and today we are here to tell you of the threats to these critical places. 

In a landmark study published in 2000 by the World Commission on Dams, a project of the 
United Nations, U.S. Bureau of Reclamation archeologists Kimball Banks and J. Signe Snortland 
compiled the following facts: 

* The Missouri River is the longest drainage in North America, as it encompasses over half a 
million square miles. 


The passage of the 1944 Flood Control Act resulted in the construction of seven federal dams on 
our Grandfather, and each one has destroyed places sacred to our People, and all of them 
continue to have destructive impacts to remaining sacred places and lands. 
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Prior to dam construction, reconnaissance survej^ recorded over 800 archeological and historic 
sites in the Dakotas, and 90 major archeological excavations have recovered over one and 
a half million items of tribal sacred and cultural property. 

Modem, intensive pedestrian surve>^ of the reservoirs indicate that the pre-dam surveys found 
only 1/4 to 1/6 of cultural resources discovered to date. Whereas the River Basin Survey 
recorded 800 historic sites prior to the construction of the dams, the US Army Corps of 
Engineer estimates that over 3,000 historic sites have now been recorded. Moreover, 
archeologists working on Missouri River cultural resources have estimated that if 
complete new surveys were conducted on all Corps-managed Missouri River lands, five 
to six times more (an estimated 15,000 to 18,000) historic sites could be identified and 
evaluated for inclusion in the National Historic Register. 

Presently, reservoir and downstream river banks hold inundated, eroding and endangered sacred 
places that are the material record of the Arikara, Mandan and Hidatsa tribes and their 
ancestral legacy. These historic properties represent a unique aspect of the cultural 
resources on the Missouri River: these villages are found only in the Missouri River 
drainage system. Managing these non-renewable sacred and cultural resources is an 
ongoing financial, legislative and cultural challenge for federal agencies. 

A total of 556 earthlodge village sites have been identified along the Missouri River in the 
Dakotas. In both North and South Dakota, some of these villages have been designated 
as state or local historic sites, adding somewhat to their protection. 

Unfortunately, the location of the majority of these sites coincides precisely with most of the dam 
construction on the Missouri River. Consequently, only a few of these sites remain in a 
pristine condition and the majority has been adversely affected by dam construction or 
reservoir operations. Adverse impacts include, but are not limited to, erosion, exposure 
or inundation due to fluctuating water levels of the sacred places on federal lands 
surrounding reservoirs. 

Also impacting our sacred places is the erosion or inundation on tribal, state or private lands 
downstream due to water releases from the reservoire, impacts which take a toll on our 
sacred places located on lands not protected by federal preservation law unless they are 
fortimate enough to be the location for a project requiring a federal permit or federal 
dollars. 

Further impacts to our sacred places include destruction due to construction or development 
activities, recreation or tourism activities, agricultural or grazing uses, and looting. 

Increasingly, looters and off-road vehicles, (especially boat traffic), damage and steal from our 
sacred places on federal lands on the Missouri River. Because of the wealth and density 
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of ours and other tribes’ material and si»::red property embedded in Missouri River lands, 
especially our earthlodge village sites and nearby burials, our sacred places and cultural 
resources are a prime tm’get for lootere, specially when low reservoirs reveal sites 
exposed by inundation and erosion. Looting and vandalism is increasing, and tribal 
monitors have caught repeat offender red-handed, who travel along the shoreline in their 
fishing boats, leaving them to pile up artif^:ts and items from burials onshore, then 
returning down the shoreline to load their piles of our sacred and cultural property into 
their boats. Most looting occurs at night, in very isolated places, ^d the Army Corps has 
not made funds available to monitor these isolated sacred places to protect them from 
looting, despite repeated tribal requests that they do so. 

* Planners for the celebration of the Lewis and Clark Bi-Centennial tell us we can expect up to 30 
million visitors to our river, a thought which fills us with dread when we think of our 
vulnerable and exposed sacred and cultural places. When I think of millions of tourists 
driving on and camping at the few places where our medicines can still be found, of them 
floating past open and exposed burials in collapsed cutbanks in fishing boats and canoes, 
many of whom will be in complete ignorance of existing statutory protection and who 

thus may think it’s perfectly fine to grab a souvenir to take back home, it makes me just 
want to find a spot on Adiba Waduxte’s banks to sit down for a good cry. 

* To address the issue of protecting sacred places in the face of all those proposed visitors, tribes 
have repeatedly asked the Omaha District ACE to create a federal, state and tribal Inter- 
Agency Task Force whose sole purpose would be to undertake a public education process 
defining looting and legal sanctions against it, to create plans where tourists would be 
“channeled” away from vulnerable, endangered sacred places, to ensure that all archival 
material containing information relative to the location of sensitive places is restricted 

and protected, and to have in place viable enforcement policies. As it stands now, rangers 
and wardens who work for the Army Corps, often the only personnel near these isolated 
sacred places, do not have the authority to detain or arrest looters, or to confiscate their 
equipment. The creation of the Task Force has not been done, yet the celebration begins 
next year and we are running out of time. 

* “Federal funding and the budget process is a management issue because it determines the federal 
effort to protect or mitigate” endangered sacred places, the study goes on to say. 

“Although federal laws and regulations require federal land-managing agencies to 
properly manage cultural resources, no two agencies are alike” and protection for our 
sacred places is directly proportionate to the priority given them within a particular 
agency. The record clearly shows the level of priority our sacred places have been given 
by the Omaha District of the Army Corps of Engineers. 

The record that I refer to for our purposes today is the Master Manual’s Draft Revised 

Environmental Impact Study (RDEIS) recently published as the Northwestern Division of the U. 

S. Army Corps of Engineers continues to develop an updated plan for the management of the 
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mainstem dam system they built on the Missotui River. It is a very large document, two 
volumes, each several inches thick. It’s a large document, but even a cursory reading of it will 
show that there’s no room for our Tribes or our concerns, as virtually every issue raised by Tribes 
throughout the EIS process was avoided or ignored by the Corps, by declaring (1) they had done 
enough to satisfy federal laws where Tribal issues are concerned, (2) that issues the Tribes raised 
were not part of their project’s purpose, or (3) that they would act on Tribal concerns when funds 
became available, which they never seem to do. 


The RDEIS is weakest in its analysis of impacts to tribal sacred and cultural places. Models used 
are flawed and simply fail to consider all impacts to our sit^. Scarce data offered for our 
consideration in the RDEIS are inconclusive, meaningless, confusing and inconsistent. Instead 
of the useful guidance needed by tribes to make a choice among the proposed alternatives, twenty 
year old, incomplete survey data are offered to us for review. Archeological data, particularly on 
constantly-shifting, heavily impacted Missouri River soils, have a shelf-life of eight to ten years, 
and must be replaced with updated, Class III pedestrian surveys to be useful to land managers 
and tribes. We can’t protect that which we are unaware of, Agu Wa Gux Dish, which is why our 
Nation has made repeated requests for the completion of new surveys before we can consult with 
the Army Corps on any ^tion it proposes, not the least of which is a new Master Manual, a 
management document we’ll all have to live with for decades. 

Due to the paucity of accurate and useful data concerning our sacred places, our Nation requested 
a Supplemental Environmental Impact Study, to conduct new surveys which could identify the 
tens of thousands of ^ditional sites today’s archeologists expect to find. At a recent Master 
Manual Summit between the Army Corps and Tribes, General David Fastabend informed 
Chairman Hall that our request was denied because he felt the Army Corps had enough 
information to make their decision and did not require another study. Yet the information they 
do give us contains some startling statements: 

* A recent study (actually, it’s 13 years old) of 12 archeological sites on bluff tops adjacent to Lake 
Sakakawea, Lake Oahe, Lake Francis Case, and Lewis & Clark Lake measured bank 
recession over a period of 50 years using historical aerial photos (Ebert et al, 1989). This 
study found a steady rate of erosion averaging 8.2 horizontal feet per year at these sites. 

In some areas, 25 per cent or more of this shoreline recession may be directly attributable 
to frost action. Extreme high water or storm events can also cause sudden and dramatic 
shoreline slumping. The average annual erosion at all the Mainstem Reservoir System 
lakes is estimated at between 1 and 2 square miles, resulting in the loss of 40 to 80 sites 
per year. 

* At the Master Manual Summit meeting, tribes noted that the overall tone to cultural resource 
discussions within the RDEIS implied that the Corps' management of the River will 
continue to have an acceptable levels of impacts to our sacred and cultural places. Our 
Nation, in particular, objected to this tone, and asserted that the loss of 40 to 80 sites per 
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year is not acceptable to us, and noted that at this rate of loss, within 20 years 1 ,600 more 
sites will have disappeared from the f^je of the Earth. Within another 20 years, we 
stated, there will be no trace of our Nation’s millennia-long occupation of our homelands 
along the shores of our Adiba Waduxte. 

* A member of the Master Manual Team responded by saying that the study had been misquoted, 
and that the rate of loss was 40 to 80 sit^ every ten years, not every year. That meeting 

took place on April 16 of this year, and at that time our Nation asked to be sent a copy of 
that report to review, and though we have made two subsequent requests, we still have 
not received a copy of the rq>ort. And ev«i if it’s true that the Army Corps published 
erroneous information in their RDEIS, and the rate of loss is calculated at 40 to 80 sites 
every ten years, that level of loss is still unacceptable to us. 

* Not until 1 978 did the Omaha District begin to utilize district resources to stabilize shorelines to 
preserve and protect our Nation’s sacred and cultural resources. Since then, a total of 
$1,933,000 has been spent on shoreline stabilization for a total of 19 sites out of an 
estimated 3,000 known sites on project lands. This amount must be compared to the 
millions that have been spent on developing analysis models to determine impacts to fish 

and wildlife populations for the RDEIS alone. Moreover, according to the archeological 
staff at the Omaha District, the stabilization and protection of those 1 9 sites reflects only 
their perceived high archeological value, and not the spiritual and cultural significance 
they hold for our Missouri River tribes. 

* On January 9, 2002, the National Academy of Science published findings of their two-year study, 
The Missouri River Ecosystem: Exploring the Prospects for Recovery. The findings of 

this important study tell us that “the River is in serious decline,” and what that means to 
us is that our Grandfather is dying because of the way the Army Coips is managing the 
River: the fish are dying off - they can’t reproduce; the water is full of silt and 
sedimentation, as well as mercury and lead from the dumping of upstream gold mining 
waste water. Reservoir levels are at record lows, and huge sections of shoreline are now 
exposed, which accelerates erosion and looting of our sacred places. 

WHAT MUST BE DONE 


Oversight - the Omaha District has received several letters from the National Council on Historic 
Preservation, the Environmental Protection Agency, and the National Historic Trust, all 
of them pointing out deficiencies and even violations of federal law committed by the 
Omaha District where preservation and protection of our sacred places is concerned. The 
National Council on Historic Preservation has issued a Letter of Foreclosure on a 1988 
Programmatic Agreement concerning our sacred and cultural places the District signed 
with the State Historic Preservation Officers of Nebraska, South Dakota and North 
Dakota, because they failed to enact it! Even more astonishing, the District continues to 
insist the Programmatic Agreement is still in effect, even though a Letter of Foreclosure 
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has the effect of voiding the Agreement In addition, within the last two years, as a result 
of continued complaints from Tribes, the Disttict conducted an internal Peer Review 
Assessment of its Cultural Resource Program, yet there was very little tribal participation 
in this Review Assessment of a pro^'am which heavily and many times, negatively, 
impacts tribal interests, and Tribes have not seen any positive actions resulting from this 
internal Peer Review Assessment. 

Funding - It has become almost routine for the Omaha District to respond to tribal requests by 
telling us they can only undertake projects related to our concerns when the funds become 
available. We know that the protection and preservation of our sacred places is not a high 
priority within the District, as reflected by the chronic lack of resources committed to this 
critical issue. A recent visit with staff at the Omaha District resulted in the disclosure of a 
$77 million dollar wish-list: with $77 million, the District could conduct surveys and 
immediately begin stabilizing the shoreline for hundreds of important sacred and cultural 
places. We are here to ^k you to assist us in obtaining appropriations to make everyone’s 
Missouri River wishes come true, so that our generations to come will have a place to 
pray, to gather medicines, to walk where their ancestors walked. This request comes with 
a word of caution, however: any funds appropriated must be specifically earmarked for 
the stabilization of sacred and cultural places, with appropriate deadlines for expenditure, 
so that the monies are not diverted or returned because they are not used. 

Our beloved Adiba Waduxte no longer flows freely within the boundaries of our reservation 
homelands, Agu Wa’ Guxdish, and the vast majority of ancient, sacred places within our 
boundaries now lie under his waters, forever reversed and stilled. This makes the 
relatively few places still in existence, where our ancestors once lived and loved, even 
more precious to us, because they are alt that we have left. Our need for the life given to 
us by our Grandfather and our Holy Places is so great that it is not an exaggeration to say 
that our Nation’s revitalization and survival depend on their survival. Those sacred places 
are all that stand between us as a living, flourishing Nation and the disappearance of our 
Peoples’ long and ancient history alongside the moving, living waters of our precious 
Grandfather. Flooding us out of our homelands broke our hearts but it did not break our 
spirits, and the people of the Mandan, Hidatsa and Ankara Nation stand ready to take 
whatever action we must take to preserve a place to pray for the generations who are 
coming, because the living and Holy Being who brought our Nations through thousands 
of years of life is dying, Agu Wa’ Gux Dish, and he and our people just want to live. We 
just want to live. 


We DuT Dunst Stut 
That’s the way things always were 
That’s they way things are now 
That's the way they will always be 
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Mr. ChainBan, Mr. Vice-Chainnan and Members of tire Committee; 

Thank you for the opportunity to speak and be heard on the issue of Protection for 
Sacred Places, for Comanche people and the First Nations of the Americas. 

This violation of Human Dignity and act of desecrating our graves has forever 
erased the importance of our people’s tradition, in gathering to honor our dead. 

It has forever scarred our customs and can never be corrected. 

There are few' reasons for our people to gather anymore. The people came on their 
own to these places. They were not scheduled events. They knew in their hearts, 
the time to honor our relatives. An inlierent gathering of great fondness and 
respect for our people that have gone on, not a sad event, like today, as a result of 
these events. 

I have an understanding of tlrese things, no wondering, and fact. My Grandfather 
was moved in 1958. Over 800 burials from diis one cemetery were moved to 6 
locations. This desecration of graves must stop. 

The 1868 Surgeon Generals Policy to “collect Indian crania for scientific study” 
has only manifested into the many policies that give archeologists autliorit}' over 
people. 

Wlr e n a po licy all o ws a profe ss ion, such as aidieology to have ai t y type oF 
autliority over a particular race of people, then we have a racist policy. In tins case 
a racist Federal Policy. 

We are Nations of people, whose graves are being desecrated and looted for study 
by a profession who should be used as a service to the people, not as an authority 
over people. As Sovereign Nations, we are responsible for our people, including 
our ancestors, who are dead and buried. We must not allow archeologists authority- 
over our dead. 
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Archeologist should only be used in a technical capacity, as a service to the people, 
not an authority. 

The Federal Government should only consult watli Tribes. Tribes should never be 
subordinate to State Historic Preservation Officers, or any otlier State Agency. 

All of our burials are sacred places. Disparate treatment suffered by Native 
Americans because of our race for scientific study in our homeland is an injustice. 

I propose tliat archeologists are to only be used as a service to the Federal Agencies 
and Tribes. 

We must maintain our Govemment-to-Govemment relationship. 

That is why we are here today, to put a stop to this racist inliuman activity. 

A summary time-line of the events leading to the current status of the Cemetery 
desecration by the Corp of Engineers, Galveston District, Victoria, Texas is as 
follows. 

Tlie Victoria Barge Canal began in the 1950’s. In 1980, a feasibility study to 
proposed navigation improvements to the barge canal occurred, impacting sites. In 
1982, the cemetery was recorded during an overall survey of the project area. The 
Corp of Engineers, Galveston District, used property owned by Dupont 
Corporation under a real-estate easement, conveying limited rights for activities. 

In 2000, archeologists began testing to determine National Register Eligibility, 
because of the Cemetery. In 2001, four burials were excavated and 25 graves were 
left exposed. The SHPO demanded that all open graves be completely excavated. 
As a result, more tlian 80 graves were excavated. Dupont Corporation was tlie 
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Party who halted the excavation activities and demanded Native American Tribes 
be consulted. The Comanche Nation and other First Nations were notified by 
letter, dated October 1 2, 2001 , for consultation purposes by the Corp of Engineers. 
On February 12, 2002, the First Nations Officials met with the COE at the Dupont 
Corporation Clubhouse to discuss the treatment of the graves excavated. 

Chainuan, Jolinny Wauqua, of the Comanche Nation, was questioned on the 
appropriate treatment of the graves, and in response, stated, “No more testing, put 
our people back”. 

In May 2002, Comanche Nation Officials met with the Corp of Engineers Officials 
at the Galveston District Headquarters, Galveston, Texas, for further consultation. 
After 3 days of consultation with the COE, the Comanche Officials maintained 
their position on “No furtlier testing on our relatives”. 

The COE must abide with the wishes of the descendants, in all cases of graves 
desecrations involving COE Officials. 
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TESTIMONY OF COLETTE Y. MACHADO, CHAIRPERSON 
OF THE STATE OF HAWAI‘1, KAHO‘OLAWE ISLAND RESERVE COMMISSION 
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS 
OVERSIGHT HEARING ON SACRED LANDS PROTECTION 


Senate Indian Affairs Committee Room 
June 4, 2002 


Aioha Chairperson Inouye, Vice Chairperson Campbell-Nighthorse, and members of 
the Committee. My name is Colette Machado and I thank you for the opportunity to 
testify this morning before the Committee on Indian Affairs. I am an elected Trustee to 
the State Office of Hawaiian Affairs, and in that capacity serve as a member and 
chairperson of the Kaho'olawe Island Reserve Commission. This morning I will address 
the issue of sacred lands as it relates to Native Hawaiian traditional and cultural 
practices and the island of Kaho'olawe, Hawai'i. Like many indigenous sacred places, 
Kaho'olawe is impacted by the policies and actions of the Department of Defense, We 
support the Sacred Lands Protection Coalition and encourage the continued oversight 
hearings by this committee. 

Kaho'olawe is the smallest of the eight major Hawaiian islands, lying just 7 miles off the 
coast of Maui. The island has a rich mythology and a long history of cultural use and 
religious practices. This is reflected in the profound discovery of over 500 
archaeological sites and 2,000 features. Kaho'olawe, whose ancient name is Kanaloa, 
is the only island named for a major god. It was a place well known among our people 
for continuous religious practices from 900 AD through 1890. The island was taken by 
the U.S, military in 1941 for use as a bombing range during World War II. In 1953 
President Eisenhower signed Executive Order No, 10436 transferring the island to the 
U.S. Navy. 

For nearly 50 years Kaho'olawe was used as a target range for ship-to-shore shelling, 
aerial bombardment, torpedo launching and artillery maneuvers by the United States 
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and its allies. Nearly every type of conventional (non-nuclear) munitions in the U.S. 
arsenal was fired at Kanaloa. In 1965 the Navy simulated an atomic detonation that 
was seen and felt by its closest neighbor located 7 miles away on Maui. This 
detonation blasted through the island’s substrate such that the resulting crater is filled 
with seawater. While the island's ancient significance was known or suspected by many 
of our native people, military training has resulted in the destrucition of sites and 
degradation of the cultural landscape. 

Frustration at the continuing destructive practices led to the first of several occupations 
by young native Hawaiians in 1976, protesting the desecration of sacred land and 
seeking the island's return to Native Hawaiian and local control. The protestors also 
filed a civil suit against the Navy {Aluli vs, Brown) for violation of several environmental 
and historic preservation laws, and sued for access to the island under First 
Amendment Rights of Freedom of Religion and Access. The Protect Kaho'oiawe 
"Ghana (PKO) led the Native Hawaiian and general public protests to end the 
desecration of Kaho'oiawe. The federal court sanctioned a Consent Decree in 1980 
that required the Navy to meet the requirements of existing environmental and historic 
preservation law, and to provide monthly access to the island by the native plaintiffs. 

The PKO’s role as Ke Kahu O Ka "Aina or steward of the island was acknowledged in 
a court ordered Consent Decree. 

In 1990 the President of the United States issued a directive for the cessation of 
bombing. In 1992, Congress received the final report of the congressionally appointed 
Kaho'oiawe Island Conveyance Commission. The report confirmed the rich cultural 
history and sacred nature of the island, and recommended its return to the State of 
Hawai'i. 

In 1993, as part of the Defense appropriation act, in recognition of the State-Federal 
relationship and the historical cultural significance of Kaho'oiawe, Congress directed 
the Navy to return the island to the State of Hawai'i, and to undertake a ten year 
program of environmental restoration and remediation in coordination with the State. 
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Also in 1993, the State of Hawaii legislature enacted HRS 6K which established the 
Kaho'olawe Island Reserve, and the Kaho'olawe Island Reserve Commission (KIRC) to 
manage it. The Reserve encompasses the entire island and 90 square miles of ocean 
surrounding it. 

in recognition of the cultural importance of Kaho'olawe, State law prohibits any 
commercial use of the Reserve, but provides for the protection and perpetuation of 
Native Hawaiian practices relating to cultural, religious and subsistence purposes. 

Other allowed uses under State law include: ecological restoration, historic site 
preservation, education, which allows limited fishing. The law contains a unique 
provision which allows for the transfer of the entire island upon recognition of a Native 
Hawaiian sovereign entity by Congress and the State of Hawai'i. 

In further recognition of the island’s importance to Native Hawaiians, the KIRC 
management commission is composed of a majority of Native Hawaiians along with a 
variety of representatives from local government agencies. The KIRC has been given 
lead-agency authority by the State, to manage the island and to represent the State’s 
interest in all matters relating the Navy’s remediation project on the island. 

The KIRC and the Navy negotiated and entered into a Memorandum of Understanding 
(MOU) regarding the Navy’s environmental restoration and remediation project. The 
KIRC and the Navy further negotiated a regulatory framework and other agreements to 
guide the project. 

In1995 the KIRC completed the Kaho'olawe Use Plan (one copy will be provided) which 
incorporates the vision of a restored isiand functioning as a cultural-educational reserve 
where native practices would be practiced and spread across all the islands of Hawai'i. 
The Plan was given to the Navy to form the basis of their UXO cleanup of the island. 

The environmental restoration and UXO remediation (“cleanup") of a sacred Hawaiian 
island demanded special agreements and arrangements. In the1993 legislation 
authorizing the cleanup. Congress required the Navy to develop and implement a 
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cultural protocol to respect and protect the sites on the island. The Navy accepted the 
KIRC’s request for a protocol which allowed KIRC too declare any cultural site “off- 
limits” to the cleanup. Also under the agreed upon protocol, the Navy contractor hired 
numerous archaeologists to provide adequate assessment and recordation of all sites 
to be impacted by cleanup operations. 

In order to promote and encourage the cultural protocol, KIRC worked with respected 
Native Hawaiian practitioners (the Edith Kanaka'ole Foundation) to develop a series of 
Hawaiian language chants that could be used appropriately for a variety of Cleanup- 
related activities. The creation of these chants for a specific purpose, their traditional 
structure and many layers of meaning expressed in their beautiful poetry has garnered 
wide spread acciaim, and is considered by the KIRC to be a significant and successful 
expression of cultural sensitivity. 

KIRC was successful in requiring mandatory cultural orientation training for all workers 
before accessing the island for the first time. These orientation sessions have been 
eagerly received and appreciated by the cleanup workers. Due to popular requests by 
workers, and an apparent need for further training, KIRC proposed that refresher 
cultural training be required, as is safety training and other refreshers. The Navy, 
however, did not concur, thus this program was not implemented. 

During the initial months of the cleanup KIRC provided eiders and cultural practitioners 
to lead the work crews in daily reminders of prayers and traditional chants at the 
beginning of each workday. Most workers and managers embraced this program as a 
very positive team building activity, as well as an effective tool to get the work crews 
focused on their work and safety for the day. 

Other specific actions of note include the formation of an all female clearance team to 
“clean” an ancient temple associated with females and a female deity. Also of note, the 
project’s work schedule was structured to accommodate the observance of the annual 
Makahiki ceremonies by Native Hawaiian cultural practitioners. The KIRC also 
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prohibited fishing by cieanup workers in order to protect the ocean resources of the 
Reserve. Finaiiy, a majority of iocal residents and significant numbers of Native 
Hawaiians are employed by the project. 

However, there has been significant tension between the often diametrically opposed 
cultural objectives and need for interagency coordination, versus the Navy’s cleanup 
objectives and mode of operation. The objective of completing the project as quickly 
and efficiently as possible does pose challenges to achieving requirements for cultural 
sensitivity and protection. 

The historic military use of our sacred island implies a perpetual DoD legacy and 
relationship between our people and the department. Even if the MOU standards of 
cleanup had been achieved, residual UXO risk would be an ongoing issue. Since the 
Navy has informed us that the cleanup standard will not be met, a significantly larger 
UXO risk, as well as other, as-yet-undetermined, environmental contamination will 
result in more limited use. 

In conclusion, I would like to summarize the successes and challenges faced by the 
KIRC in protecting sacred sites in the context of a Department of Defense undertaking: 

Successes include: 

The return to local control and the initiation of environmental and cultural 
restoration. 

Recognition of a cultural protocol both within formal agreements between th 
State and the Navy, and in actual contract provisions with government 
vendors. 

Required cultural orientation 
•> Enthusiastic positive response by workers. 

❖ Sensitivity exhibited by the Navy’s contractor in forming specific teams to 
address sensitive sites and scheduling work to allow for the uninterrupted 


Colette Y. Machado 
June 4, 2002 
Page 5 of 7 



223 


practice of cultural ceremonies. 


Problems and Challenges have included: 

>> The forced trade-off of “lose or no use” (The Navy has proposed that if a site 
is to be closed to cleanup due to sensitive archaeological or cultural 
concerns, then the site must be isolated with a 1,000 foot perimeter fence 
with no access allowed.) 

Discouraging incidents of site vandalism and graffiti that are not yet resolved 
and which may be a symptom of the management challenges that come 
with increased public access . 

<> The expected shortfall of the cleanup from standards agreed to by the State- 
KIRC and the Navy in 1994 will limit the uses and cultural activities that 
have been planned for the island and make them more difficult to achieve. 

Thank you for the opportunity to testify before you today. 


Colette Y. Machado 
June 4, 2002 
Page 6 of 7 
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KAHO'OLAWE TIMELINE 


900 A.D. The earliest known use of Kaho’olawe for cultural and religious purposes via 

burials, temple or heiau with carved images of deities located along the southern 
coast of Kaho'olawe. 

900-1890 Kaho'olawe used as a traditional Hawaiian purposes including fishing, religious 
structures, stone adze manufacturing, and dry land agriculture among others. 

1890-1941 Use of Kaho'olawe for sheep and cattle ranching. 


1893 Annexation of Hawai'i by the United States 

1941 World War II and acquisition of Kaho'olawe by the U.S. military for training 
purposes. 

1953 President Eisenhower signed Executive Order No. 10436 transferring Kaho'olawe 
to the U.S. Navy as a military reservation. 

1965 Three simulated atomic detonations (500 tons TNT) conducted on Kaho'olawe. 

1976 First of several occupations by Native Hawaiians protesting the desecration of 

Kaho'olawe as sacred place. Filing of civil suit (Aluli v. Brown) against the Navy for 
violation of environmental, historic preservation, and religious freedom laws 

1980 The entire island is listed on the National Register of Historic Places. 

1981 Consent Decree for civil suit approved by federal court and signed by parties. 

1990 Bombing and military training exercises are ceased on Kaho'olawe 

1991 Congressional designation of the Kaho'olawe Island Conveyance Commission 
(KICC) to provide recommendations for the return of the island. 

1992 KICC final report to Congress recognizing the cultural and religious significance of 
Kaho'olawe and recommending that the island be conveyed to the State of Hawai'i 
and that the U.S. Navy conduct a clearance of unexploded ordnance and 
environmental restoration. 

1994 Kaho'olawe Island and it surrounding waters conveyed to the State of Hawai'i. The 
State legislature establishes the Kaho'olawe Island Reserve and the Kaho'olawe 
Island Reserve Commission (KIRC) as the management entity until eventual 
transfer to Native Hawaiian sovereign entity. 

1995 The Kaho'olawe Island Reserve Commission completes Use Plan for the island 
establishing it as a cultural reserve. The U.S. Navy begins its cleanup of the 
Reserve. 

2003 The U.S. Navy ceases cleanup activities and returns control of the Reserve back to 
the State of Hawai'i. 
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Winnemem Wintu position regarding Shasta Dam 

ABSTRACT 

Prepared for the Senate Select Committee Hearings in Washington DC, June 4, 2002 


The Winnemem Wintu are an historic tribe of California. Once many in number, 
the Winnemem and the other 8 bands of Wintu, have lived through the holocaust that is 
California’s gold rush legacy. Numbering well over 20,000 souls prior to 1 848 the Wintu 
and the Winnemem in particular were reduced to 395 surviving people by the turn of the 
20* century. Un-ratified treaties, unscrupulous land deals and cultural genocide have 
plagued the Wintu people. The Winnemem, however, have remained true to the 
traditional lifeways of their grandfathers and grandmothers, continuing to care for their 
ancestral lands in the shadow of Mt Shasta to the north down the McCloud River and its 
tributaries to Bear Mountain to the south. 

Since 1889 the Wiimemem have fought for their rights as signed for in the 1851 
Treaty at Reading’s Ranch, also known as the "Cottonwood Treaty"; the government 
proposed purchasing land for the Winnemem along the McCloud River (Sections 1, 1 1 or 
3 1 , Township 34N, Range 4W MDM). This was never accomplished due to the 
speculation of a large dam that would be built that would supply water and power to the 
people of the state. Knowing this, the government gave land allotments to the 
Wirmemem along the McCloud and there we lived until the construction of Shasta Dam 
began in 1938. Our testimony will describe the effects of the dam’s original raising and 
the effects that will come from the proposed increase of the dam’s elevation by the 
federal government. We will discuss the effects on our culture, our elders, our sacred 
places we continue to utilize and most importantly the devastation that will come to our 
people, again, at the hands of the Great Fathers in Washington DC. 

We will again ask the question proposed in the original Wintu- ana Petition of 
1889 wherein Norel Putis asked Should you our high chief be unable to obtain this 
justice which would be of small cost to the American Nation but precious to our people 
then we beg you to inform us so we may see our position and know at last that there is 
neither justice nor equality in this white man’s Republic. 


Submitted for your consideration this date: May 31, 2002 

We will have a full written text of testimony ready prior to the hearing on June 4, 2002 
for submission as adjunct material. 

Mark Franco and Caleen Sisk-Franco 
Wirmemem Wintu Tribe 
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To Understand the Present We must look to the Past: 


A LITTLE JUSTICE FOR WMTU INDIANS 


"Great nations, like great men, keep their word." 
Justice Hugo Black, commenting on Indian treaties. 


Wintu Spiritual Doctor, Florence Jones says, "If our sacred fires are not built, our 
children will not learn . " She also says, "I've helped many people and have so often 
traveled far to help them. I have prayed for every human no matter what race, so that 
the world will last a little longer for us alL Not once have I asked for anything back. 
Now my own people are to be driven from our land again. So, I am asking for a little 
justice for my people. Couldn 't Just this once, someone help my people? " 

Florence Jones was 75 years old when she made this statement; she is now 93 and asks 
that we again contact the government for redress of the tragedy that has befallen her 
Wirmemem Wintu people. The following abstract is but a small window into the history 
of the Winnemem Wintu. This story is, on one side wrought with intrigue, deceit, tragedy 
and shame and the other with determination to rectify a miscarriage of American justice. 

The honor of the United States and its avowed principles of freedom, due process, and 
self-determination will continue to suffer severely in the standing of the world community 
as long as the rights of the Native American Indians are not respected or protected. The 
leaders of the United States speak to no avail when they espouse human rights on foreign 
affairs. Not to say that that's wrong, but only to point out that, we, the first Americans, 
are still here and are still suffering from malnutrition, suicide, inadequate education, high 
infant mortality, unsafe-unsanitary housing, and on-going cultural genocide with no 
apparent solutions or consideration from the United States. Somehow, America's 
population has resigned its ownership and relieved its conscious of the national tragedy of 
the plight of the Native American Indians. Today, Indian people throughout this nation 
are suffering from the very same reasons the Civil Rights groups and Peace Centers are 
actively protesting the treatment of native peoples in other countries like Nicaragua and 
El Salvador, The Balkans, Tibet and China. The only difference is that, here the 
performance is less blatant. A more insidious approach can be expected and afforded by 
a more experienced government, practiced in methods of annihilation. The fact is 
cultural genocide is still happening to Indian people in the civilized democratic U.S.A. in 
the presences of a somewhat uninformed society. 

The U.S. Government has always acted to protect "her people no matter what the cost, so 
that they could continue to prosper and live on land that was never rightfully opened for 
Public Domain. California is one of the biggest land grab rip-offs that have occurred in 
history. The California Indians have been stripped of all possessions: land, timber, gold. 
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water, minerals, fishing and hunting rights, homes, and in all too many cases, complete 
tribal groups were exterminated. Yet the country sang of "...the sweet land of liberty, 
land of the pilgrims pride, home of the free and the, brave, and celebrated the 
Thanksgiving holidays. 

I know that my ancestors were the ones hunted and killed on the Sunday picnics in Shasta 
County in the 1850's to the 1890's. Who were the hunters? I know it was not the 
Russians or Middle Eastern terrorists, although they are the most feared enemies of the 
U.S. This history is not of such ancient years: My grandmother was bom in 1888 and her 
mother was bom and raised in the midst of Indian hunts. Extermination policies were 
praeticed by farmers, trappers, miners or anyone else who had a mind to take the life of 
any Indian for any reason. Those stories run vivid among Indian family histories, whieh 
parallel that of the statehood of California. 

By 1850, California was admitted to the union and the gold rush was on and so was the 
Indian extermination plan. However, relief was sought because warfare had become 
increasingly unacceptable to many citizens, horrified by reports of the massacring of 
Indian women and children. Moreover, war cost the federal government too much. In 
1870, officials estimated that the Indian wars cost more than $1 million for each dead 
Indian. It was cheaper to feed them for a year that to fight them for a day and impossible 
to move them any farther west. Therefore, in 1850, President Fillmore sent three 
Commissioners to California Territory to negotiate treaties with the Indian tribes. 

Treaties made were of "peace and friendship", instead of removal. One must remember 
that these treaties were not signed in defeat, but showed the Indians' willingness to 
accommodate themselves as much as possible to the needs of the newcomers. 

The U.S. was eager to have its own citizen’s settle and establish legal claims to the land, 
but was so unwilling to agree to set aside the small tracts of land the treaties would have 
guaranteed for the few Indian tribes that ceded millions of acres. By 1861, the eighteen 
treaties made with only one-fifth of the tribes in California were un-ratified and in the 
process of becoming the Senate’s "top secret by public demand, hidden away until 1904 
when they were accidentally uncovered in the Washington D.C. archives. In 1889, Norel 
Putis and a delegation of Winnemem Wintu headmen sent a letter to ten President 
Benjamin Harrison asking for redress of their status, some modicum of payment for the 
loss of traditional lands and the destruction of whole villages of innocent people. 

Jeremiah Curtin delivered this letter to the President who authorized agents to come to 
California to seek replacement lands and correct wrongs, hi the meanwhile, miners, 
settlers, trappers, and farmers called for military protection as they took possession of all 
the lands. Thousands of California Indians died for land that the civilized race could put 
to better use. 

In 1790, Congress passed the Indian Trade and Intercourse Act. To recall the words of 
the "Father" of the country. President George Washington said, "Here, then is the security 
for the remainder of your lands. No state, no person can purchase your lands unless at 
some public treaty held under the authority' of the United States. The General 
Government will never consent to your being defrauded but it will protect you in all your 
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just rights. In making the state of California, these words were forgotten. The United 
States chose to ignore this statement of land security and the treaties were never ratified 
nor has just compensation for the defrauding ever been corrected. Because there were no 
treaties, the wars between the whites and Indians continued. The population Winnemem 
Wintu people along the McCloud River to the confluence of the Sacramento and Pitt 
Rivers dwindled from 14,000 in the 1850's to an estimated 385 by the 1930's. Both my 
grandmothers were very lucky to have survived and raised their families during this time. 

In 1887, the Dawes Act (another Indian land grab scheme) actually worked in favor of 
some California Indians because it gave up to 160 acres to Indian applicants. Some 
Wintu’s received allotments along the McCloud River. That was fine until the 1940's 
when the U.S. decided the Shasta Dam held priority and would certainly benefit the 
country. So again, without compensation, the government drove the Winnemem Wintu 
from their land to allow for the "worlds largest man-made lake". The lake left our homes, 
farms, fisheries and our cemeteries destroyed. The dead received new homes in Black 
Canyon, a cemetery we still hold, but not the living. 


The landless state of the Winnemem Wintu Tribe in Northern California, through various 
forms of alienation and dispossession, is among the most serious problems existing 
among us today. In 1971, a group of Wintu Indians gained control of a 61 acre, 
•abandoned. Job Corps Center through occupation. This is the "only land base" the Wintu 
have and have held for the past 30 years. All the prayer grounds, sacred places, and 
ceremonial grounds are owned by the government or private parties. Although, the 
Winnemem Wintu have been able in recent years to secure easements to some sites 
privately held. The Wintu Tribe filed a lawsuit against the Bureau of Indian Affairs, in 
essence against the U.S., in an attempt to stop them from taking the 61 acres known as the 
Toyon Wintu Center. The Bureau of Indian Affairs is supposed to act in the "utmost 
good faith" and in the "best interest" of the Indians on behalf of the U.S. 

The BIA began to fulfill their fiduciary trust relationship responsibilities to the Wintu 
Tribe on a very minute scale when, in 1973, they contracted a Use Permit allowing the 
Wintu to control the Toyon Center. This use permit provided the opportunity for 
self-determination, which was a stated policy of President Reagan's Administration. In 
1985, a Mr. Christie (Hoopa Agency), and Mr. Babby (Central Agency) BIA as well as 
other personnel said that because the Wintu are not a "federally recognized" tribe, they 
are not Indians. Therefore, they (the BIA) have no trust responsibility or fiduciary 
obligations to the Wintu. They (the BIA) claimed that the 34 federally built houses were 
generally unsafe and unsanitary. They saw the only solution to this condition was to 
bulldoze all the structures at a cost of $205,000 dollars. When this was accomplished, the 
BIA turned the 61 acres of destroyed, rubble-strewn land back to the General Services 
Administration. 
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At this point, the BIA completely robbed the Wintu Tribe of our self- sufficient livelihood 
at the Toyon Wintu Center. A government task force documented that worse housing 
conditions exist on federally recognized reservations and rancherias. Local housing 
authorities at the time agreed that the 34 two, three, and four bedroom houses could easily 
be rehabilitated at very reasonable low cost. For $205,000 dollars, the BIA destroyed 34 
homes for low-income people; money more wisely used to remodel the homes when there 
is aheady a shortage for such housing. The planned eviction of the over 1 00 residents 
occurred with only a Superior Court decision holding them from carrying out their orders; 
The BIA claims that without federal recognition the Wintu have no legal right to Toyon. 

In 1985, access to federal assistance available to Indian people was revoked as the 
Winnemem Wintu, Nor-el Muk, and Wintu people from scattered bands were denied 
their right to educational, housing, health, and other services guaranteed Indian people. 
The Zarr decision said, in effect, that the United States government agreed that Indian 
tribes could decide their membership, but the government would determine the tribes. 
Thus, the homeless Indians residing on Rancherias, federal trust lands, were deemed 
recognized and those, like the Wirmemem Wintu who maintain the traditional sacred 
places, not held in tmst, were deemed non-federally recognized. A pathetic note 
regarding the Rancheria tribes is that the Winnemem Wintu sent a delegation to Congress 
in the 1920's fighting for land for the homeless Indian people who we supported on our 
home territory. The irony is that these same homeless Indians are the ones called upon 
today by the government to decide what occurs within our sovereign territory and what 
happens with our sacred sites and repatriation issues. 

If we are "unrecognized" then we must still be at war with the United States over our 
land. Our claim is that we are recognized and have been throughout history by the United 
States government, California’s state government and our local governmental agencies. 


In the 1840's Richard Henry Dana writes of contacting Wintu people 

In 1851, Commissioner Wozencraft made a treaty that reserved 35 square miles of 

land beginning at Cottonwood Creek following north along the Sacramento River. 

In 1887, we were included in the Allotment Act (Dawes Act) 

In the mid 1 880's, the Baird Fishery was established on the McCloud River using 
Wiimemem Wintu laborers 

In 1889 Jeremiah Curtin carries the Norel Putis letter to President Benjamin Harrison 
In 1924, we were granted citizenship under the Snyder Act 

In 1928, a large Winnemem Wintu delegation traveled to San Francisco to sign up for 

lands claims. A photo of the event is listed in Smithsonian holdings 

In 1 928, the California Tribes were allowed to sue the United States 

In 1934, we were included in the Johnson O'Malley Act 

Until 1956, we too were not allowed to legally purchase alcohol 

In 1964 we too were excluded in the Civil Rights Act by the Humphrey 

Administrations' vote of 61 to 30 

In 1 928, 1 954, and 1 968 we proved our rights to California land and were listed on 
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the California Indian Roll Books held by the BIA. 

In 1972, we were included in the Indian Self-Determination Act 
In 1976, we were included in the American Indian Religious Freedom Act (through 
this Act our Wintu Spiritual leader was granted use of several sacred places by a 
branch of the Federal Government). 

We are in possession of United States Fish and Wildlife Service permits to hold eagle 
feathers 

We are in possession of United States Forest Service permits to collect and harvest 
medicinal plants and unlimited use of our sacred sights 

The Bureau of Land Management holds the Indian Cemetery at Black Canyon under 
the Wintu TribeAVinnemem Wintu name 

We are in possession of newspaper articles as far back as 1 852 noticing events and 
occurrences involving Winnemem Wintu Indians 

None of the above-mentioned Acts state that only recognized tribes are to be affected by 
the enacted legislation. 

We contend that we are in fact "the people of this land”. We are the historically 
recognized tribe and have repeatedly been recognized by the Federal Government. The 
Wintu have every right to the 61 acres of the Toyon Wintu Center, land that no one else 
wanted. The Winnemem have every right to compensation for the loss of our lands, 
water and timber, minerals and livelihood. We have applied for recognition under the 
BAR process, only in response to a request by the government to meet requirements set 
forth in the stipulation agreement. We know that it may take upward to 10 years for the 
■government to decide if they want to federally recognize a tribe; although the distinction 
between recognized and unrecognized is not necessary and seems to only serve the 
purpose of separating Tribes as a whole. The BIA insists that a tribe must be recognized 
for them to become involved. In the meantime, they will take the land again and set rules 
that make access to our places nearly impossible. 

There are, however, other methods of recognition available. The President of the United 
States could grant recognition by Executive Order. Based on the information and data 
already certified by the BLA found in the California Indian Roll Books, recognition could 
be granted immediately. Another option is a Technical Correction whereby the BIA 
simply lists the Winnemem Wintu in the Federal Register because we were inadvertently 
omitted in 1985. A third method would be through legislation (to which we have 
submitted several draft versions for congressional support. Finally, we could sue the BIA 
in Federal Court utilizing the same rational as the Muwekma Ohlone. 

Is there no relief or support from the public to stop this government action? If not, the 
result is the Redding Museum and libraries will be the few places you will find 
information about Wintu Indians. It will be a shame to refer to the Wintu in the past 
tense. Everything you say will begin with "used to... "They used to live here, used to 
dance here, used to fish, they used to... It is hard to preserve the last of the Traditional 
Wintu ways in today’s society, much less, to do it when our old people are dying and our 
people are scattered everywhere and struggling just to have a place to live. 



231 


7 


Trying to gain that little bit of JUSTICE is one of the most costly, lengthy, and exhausting 
tasks that our Tribe faces today. Our challenge is to maintain control of our own lives, 
maintain our traditions, and above all, keep our dignity. 

The River prior to the Dam 

The Winnemem have long lived in the watershed of the McCloud River. Winnemem 
means Middle Water in our language. Our territory is from Mt Shasta in the north down 
the McCloud and it’s tributaries to Bear Mountain in the south. 

Our villages have always been close to the swift moving waters of the McCloud, a fact 
that assisted our ancestors in staving off the ague and malarial fevers that accompanied 
the first non-Indians to our land in the 1 840's. In order to understand the importance to 
the culture of the Wirmemem Wintu people, one must first look at the history of the tribe 
as it is known to the non-Indian. The following information is as recorded by non-Indian 
historians, anthropologists and others who have since the 1 840's been exploring the 
cultural world of the Winnemem in all of the different names and descriptions ascribed to 
us. We have been known variously as; Northern Wintoon, Baird Indians, Okwanuchu (a 
Shasta Indian word for the people of the north) Oyaica / Wailacca (various spellings 
meaning northern people), Northern Wintun, Baird Auxiliary and many others. We call 
ourselves the Winnemem Wintu (Middle water people). 

A Brief History: 

1851 Cottonwood Treaty 

The Winnemem Wintu, represented by Num-te-re-man, were signers of the August 15*'’, 
1851 treaty made and concluded at Reading’s Ranch on Cottonwood creek, State of 
California between O.M. Wozenoraft, US Indian Agent for Northern California, and the 
Chiefs, captains and headmen of the different bands of Wintu Indians. This treaty, never 
ratified, would have provided a 35-mile square reservation for the Wintu people. 

1 889 Norel Putis Letter to Benjamin Harrison 

The Wintu-Yana Petition, as this letter is referred to, was a direct plea by the Winnemem 
Wintu to the United STATES Government for clarification and rectification of the 
conditions heft on the Winnemem due the incursion of non-Indians onto Winnemem land 
as a result of the duplicity of the un-ratified Cottonwood Treaty. The letter pleads for 
better treatment of the Winnemem, other Wintu bands and the Y ana, all of whom had 
suffered horribly at the hands of the non-Indian. The letter concludes by asking for justice 
for the Wintu. This letter became a catalyst for the purchasing of lands for AHomeless, 
landless Indians, the Rancheria act and the inclusion of California Indians in the 
Allotment Act of 1887. 

1890 Tinker letter 

AM Tinker is sent to California by the Private Secretary to the President of the US to 
investigate the Wintu/Y ana petition and the claims they made. This letter specifically 
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states the condition of the Baird Indians and that Allotments may be the answer for the 
Baird Indians who do not wish to be moved from the McCloud River. 

1891 Michael Piggott letter 

This letter specifically states that the Baird Band of Indians or the McCloud River Indians 
are eligible and deserving of the government’s assistance to find land for their homes. 
Michael Piggott is sent to California by the Commissioner to fill out Allotment 
applications for the Wintu and other Indians in need. 

1 893 Allotments 

Grover Cleveland, President of the United States, authorized the issuance of land 
allotments to members Winnemem Wintu Tribe. These allotments of 1 60 acres allowed 
the Winnemem to remain on the river. 

1897 Last Dance 

The Winnemem hold what the whites called Atheir last war dance at Baird. This event 
was captured on film and shows William Curl in his traditional dance regalia along with 
other prominent Winnemem men. The ceremonies will now be held in secret away from 
the non-Indian people. Other non-ceremonial events will continue throughout the next 50 
years as the people continue to celebrate together. The medicine ceremonies remain in 
the hands of the traditional leadership t6o protect the sacred places and ensure the 
continuance of the culture. Although this was called a last dance, the Wirmemem 
continued to hold ceremony in secret, away from non-Indians as a form of self 
preservation. 

T914 Baird Indian Appropriation letter 

October 3, 1914, Horace Wilson, Supervisor within the Department of Interior submitted 
to the Commissioner of Indian Affairs in Washington DC a letter indicating that the Baird 
Indians along the McCloud River should have purchased for them a tract of land. The 
Winnemem were included in lists of deserving Indian bands and as the letter indicates, 
the others listed eventually received land bases but the Winnemem (Baird) band did not. 

1915 John Terrell letter to Cato Sells 

On April 20, 1915, agent Terrell reports on his progress while purchasing lands for 
California’s Indian. Terrell describes the Indians near Redding as not fitting within the 
guidelines of the Allotment Act. He state, however, that the Baird (Winnemem) Indians, 
in need of homes. On page 4 of his letter he acknowledges a Wintu Tribe. He further 
states that he investigated lands above the government fishery at Baird and proposes the 
purchase of these lands for the Winnemem. He describes the self-sufficiency of the 
Winnemem based on the salmon and other sustenance crops. DP Doak who owns several 
tracts of this land is approached and is mentioned in later letters. This letter also includes 
a census of the Indians present, which includes the name of Flora Curl age 5. Florence 
Curl Jones is now 95 and still the leader of the Wirmemem people. 

1915 DP Doak declines sale 

In August 1915, Terrell reports to Washington that DP Doak, the man who had 
obtained land on the McCloud River, refuses to sell land for the Indian Allotments, 
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waiting instead for higher prices due to speculation of the budding of a new dam 
that would provide power to the state. Doak states that he will not cause problems 
for the Indians living on his land. The letter also states that the government will 
provide lands for the Indians once removed due to the dam’s construction. 

1922 Redding Rancheria 

Redding Rancheria created for homeless Pit River, Yana and Wintu from desolate bands. 
Winnemem remain on River awaiting response to inquiries. 

1924 San Francisco Exposition 

Wintu people from all bands travel to San Francisco to celebrate the Snyder act. 

1925 Baird Auxiliary 

The Winnemem Wintu form a group called the Baird Auxiliary to address the US Court 
of Claims for the lost 1851 Treaties. 


1928 First of Many Trips to Washington DC 

Joe Campbell and Alfred Gillis, Winnemem Wintu, travel by train from San Francisco to 
Washington DC to express the need for an investigation of council who were charged 
with pressing the Wiimemem case and the manipulation of the law relative to the lost 
1851 treaties. 

After the Dam 

1938 Construction begins on Shasta Dam 

This dam creates the largest man made lake in North America and will eventually 
inundate Winnemem territory along the lower McCloud River 

Florence Curl relocates from the flooding McCloud River at Baird to the village site 
located at the eastern base of Bear Mountain. This property was then owned by 
Andy Jones who Florence marries. The village is called Kerikmet. It is one of 16 
villages surrounding Bear Mountain and the only one still inhabited into the 21” 
century by Winnemem Wintu people. 

1941 Winnemem Wintu delegates again come to Washington to fight for the passage 
of SB 1 1 12, a bill which will allow California Indians the right to employ their own 
attorneys to press claims against the govermnent. The Winnemem are aware of the 
proposed settlement of the claims case and try to warn other tribes that it is unacceptable. 
Pearl Harbor- over 50 Wintu men serve in the US armed forces. Also, The United States 
Shasta Reservoir Indian Cemetery is created by act of Congress, approved July 30, 1941 
(55 Stat. 612) By terms of said act of Congress the title to the Indian Cemetery is held in 
trust by the United States for the burial of Indians only and will be held for the Indians 
and their families. 

1 942 Winnemem remaining along the river actively lobby against the California 
settlement proposed offer. 
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1 943 Winnemem are removed from their homelands on the lower McCloud River 
(Baird area). Water will soon inundate these village areas and sacred sites due to the 
filling of Shasta Lake. 

1944 California Claims Pay out 

US Court of claims awards 17 Million dollars to all California Indian to compensate for 
the 18 unratified treaties. This works out to 1.25 per acre. The government deducted 12 
million for the 600 thousand acres made into Rancheria and reservations. Winnemem did 
not receive their land but Winnemem continued to press their claim for lands within the 
homelands and the allotment denials for children of previous allottees. 

1950's 

Former president Herbert Hoover heads California commission endorsing termination 
policies for California. This termination sentiment prompts Congress to pass House 
Concurrent resolution 108 Aug. 1, 1953, that declares all Indians should be free of 
government control and eligible for services available to any citizen. Within two weeks 
Public law 280 enacted which, transfer responsibility for Indian policy from the federal 
government to state and local agencies. Interim committee from California senate holds 
hearing in 1 954 and finds most reservations are unprepared for termination. State of 
California does not want to accept responsibility for financially correcting the BIA's 
financial failures and fights federal termination legislation. Despite this, Aug 15, 1958, 
the first California Rancheria Bill is enacted. 41 rancherias throughout California are 
terminated. Winnemem continue to oppose the settlement offer of 1.25/acre this 
continues, actively from 1943 to 1963. 

1960's 

During the turbulent 60's the Winnemem continue to oppose the land claims decision. 

The sixties saw a rise in radicalism and more Indians went to colleges and universities as 
well as vocational programs. Winnemem students begin to come home with vocational 
training paid for by BIA funds. Toward the end of the decade, as surplus government 
land was being seized by Indian groups, plans began for the Wintu to occupy Toyon. 

1970's 

During this decade numerous Winnemem Wintu are attending colleges utilizing BIA 
higher education grants. These will later be denied to the same Individuals as the Bureau 
tells them they are not Indians. The Winnemem challenge this arbitrary action in Malone 
vs. Morton. This opens the right for Winnemem to challenge on a case-by-case basis the 
right to funding as Indian tribal members. 

1971 

Toyon Center, an abandoned government housing project, developed for the builders of 
Shasta dam occupied by the Winnemem, other Wintu band members and other outside 
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Indian people. This site was help until 1989 when the government forced the residents 
out and bulldozed all of the building to the ground. The Wirmemem continue their efforts 
to resolve treaty violations and continue their ceremonies, which had been held, under 
ground since 1897. 

1978 

Florence Jones is successful in her suit brought under the Indian Religious Freedoms act 
and receives a use permit to opening practice the Wirmemem ceremonies on what is now 
considered US Forest Service land. This is believed to be the U* successful use of the 
AIRFA. This current permit with the USFS expires in 2005 and will be renewed in the 
name of Florence’s successor. 

1980's 

Ceremonies continue openly for the Wirmemem and permits and MOA’s are developed 
for the protection of tribal gathering places, ceremonial sites and sacred places. The 
Wirmemem Wintu work with government agencies and programs in the areas of 
education, health and housing. In 1985, word is received that IHS services will be 
terminated for Wirmemem tribal members. The Winnemem begin asking why the 
government is doing this. In 1986, Caleen Sisk Franco receives a federal Fish and 
Wildlife Permit under 16 USC 668a and 50 CFR Part 13 and 50 CFR 22.22. This permit 
allows her permission to hold and carry Eagle feathers, parts and or carcasses and is an 
indefinite use permit. 

1987-89 B the Winnemem continue with ceremony and support the Wintu-Toyon group 
in their fight to retain Toyon Center. 

1989-90 B The BIA completes destruction of Toyon and during cleanup bums down a 
building designated in a stipulation agreement filed in federal court to serve as an 
administration building. This stipulation agreement also forces the Wintu-Toyon group 
to file a petition under the FAP to hold the land. The Winnemem support the other bands 
efforts in this application but continue to seek redress for their concerns of whom and 
what authority granted the BIA government the right to cease dealing government to 
government with the Winnemem? This occurred despite other government agreements 
between the Winnemem and the USFS, BUM, and USFWS. The Winnemem continue to 
hold meeting with Caltrans, US Forest Service, BLM and other state and local agencies to 
protect herbal gathering areas, sacred places and waterways. 


1987-1999 B The Wirmemem engage in a lawsuit against the Forest Service to stop 
development of a ski resort on Mt Shasta. This ends in victory for the tribe. 

1990's 

June 16 1990, Caleen Sisk Franco, her husband Mark, nephew Rick Wilson and Susan 
Marie engages in a fast for acknowledgement, under the direction of Winnemem spiritual 
and tribal leader, Florence Curl Jones, in an attempt to seek clarification of the 
Winnemem’s tribal status and to assist the other bands attain their tribal rights. This fast 
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lasted 21 days and was brought to a close by Senator Daniel Inoyues promises to assist 
the Winnemem Wintu in clarifying their status. 

1993 the Indian Health Service terminates service to the Winnemem Wintu. Another fast 
to the death is held by Mark Franco and Rick Wilson and a delegation including Florence 
Jones and Caleen Sisk Franco go to Washington and speak with Assistant Interior 
Secretary Ada Deer. Secretary Deer informs Michael Lincoln, acting director of I.H.S to 
resume services in order to prevent a preventable tragedy. 

1995 Florence Jones retires and begins transitional process for the new leader of the 
Winnemem Wintu. Caleen Sisk-Franco is appointed her successor and continues the 
ceremonies and tribal leadership. Additional permits are obtained from the federal 
government and easements, granted by private lumber companies and facilitated by the 
USFS are obtain for sacred sites on private lands. 

1999 The Winnemem Wintu establishes the Lubeles Academy Charter School to preserve 
our traditional culture while educating our children to face the challenges of the 
non-Indian world. 

2000 to present 

Charter school expanded to Barona Indian reservation and later to Yreka California. 
Ceremonies continue as well as work on preserving sacred sites without government 
assistance. Florence Jones celebrates her 94"’ birthday and still asks: Who gave these 
people in Washington the right to take away my land, my water and my rights? 

We ask you the same. 

2001-2 

Winnemem Wintu Delegations travel to Washington DC to seek assistance in 
re-affirming tribal status. 

October 17“' 2001 McCloud Bridge Replacement 

This is the date that the Winnemem first learned that Shasta Dam was in line for an 
elevation change. The McCloud Bridge sits adjacent to our ceremonial sites, a large 
burial site and gathering location for our people. Replacing the bridge, as we learned, 
was a FHWA project. Research led us to the Dam rising and yet another battle to 
maintain our cultural areas. 

2002 

June 4*, Winnemem Wintu leaders Caleen Sisk-Franco and Mark Franco testify before 
congress on sacred sites protection. In particular the raising of Shasta Dam and the 
catastrophic effect it will have on remaining sacred sites and ceremonial grounds still in 
use after all of the years of cultural genocide. 

And now 

Now the Winnemem face another hurdle, one that can potentially complete the 
dislocation of our culture started 151 years ago. We first officially heard of the raising of 
the Shasta Dam, not through notice from the government (probably because you do not 
recognize us as a viable people) but through the good graces of a fellow California Indian 



237 


13 

whose people gave us a heads up of a CAL-FED water hearing that was to take place in 
Redding, California. We were told that the idea of a proposed rising of the Shasta Dam 
was being placed before the public for comment. This speaks volumes for the problems 
we face when trying to work with agencies within the federal government. Because of 
our non-acknowledged status, we are not included in any communication loop; 
information that things are occurring generally comes to us through the moccasin 
telegraph that is word of mouth from other tribal groups who respect our role as 
traditional peoples. 

An issue of concern that provided us our own heads up that something was coming was 
the proposed replacement of the McCloud River Bridge on Fender’s Ferry Road in Shasta 
County. This bridge crosses the McCloud River arm of Lake Shasta directly adjacent to 
numerous Winnemem village sites, ceremonial places that are still in use to this day, a 
large, previously undisclosed burial ground and sacred sites, documented and recorded 
with the United States Department of Agricultural, United State s Forest Service. What 
led to the discovery of the dam was information that the replacement bridge was to be 10 
feet higher than the original. When asked why the height disparity, the Winnemem were 
told that it was to allow for room under the bridge (four feet below the bridge to be above 
the high water mark of the lake. When the engineer was told that the height seemed 
really quite high, the Winnemem learned that it would be within the limits of the new 
dam level. 

Prior to this, to our knowledge, no consultation had occurred, no environmental impact 
reports submitted or any National Historic Preservation Act Section 1 06 work had 
occurred. Subsequent to this discovery, the Winnemem learned that a report had been 
submitted by an archeologist hired by the US Forest Service indicating that nothing of 
cultural significance was located within 300 yards of the proposed bridge. The date of 
this report and the clearance issued by the State Historic Preservation Office in 
Sacramento, California was approximately 6 months prior to the actual; project 
description being submitted. At that time the Forest Service was noticed by the 
Winnemem of apparent blatant falsification of reports and violations under section 106 of 
NHPA. To date nothing has happened regarding this complaint. 

Raising the level of Shasta Dam will in effect destroy the remainder of the Winnemem 
Cultural and religious sites near the shores of the McCloud. We ask that the congress 
look at the raising of the dam as an unneeded expense and one that will cause more harm 
than good. As the last stronghold of our cultural existence we beg for justice in this case. 

The following information comes from the US Bureau of Reclamation report on the 
Shasta Dam enlargement. We include this section of the report, Shasta Dam and 
Reservoir Enlargement - Relocations and Replacements May 1 999, with analysis from 
the Winnemem in red. 
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Relocations and Replacements 

There are three main categories of relocations and replacements that are of particular 
concern when considering enlarging Shasta Dam and Lake. These are transportation route 
relocations and replacements, recreational facility relocations, and community 
relocations. As you can see, no mention or consideration of tribal rights or concerns is 
listed in this report. We were not involved in the planning of the document, no 
consultation occurred with the Winnemem as the people most affected by the dam in 
1941 or today. 


Recreational Facility Relocations 

There has been extensive development of rural recreational facilities around Shasta Lake. 
Most facilities are near the existing shoreline, although private fly-fishing clubs are 
known to be operating on the McCloud River in potentially inundated areas. (The 
Bollibakka Club, located up river on the McCloud is owned by a private concern. We 
have worked with the people of this club in trying to protect the river over the years and 
have numerous sites that are located within their property boundaries. This report 
indicates that areas will be inundated to us this is significant as the club is located 
approximately 3 miles up river from our sites, held on public lands by the US Forest 
Service. Recreation facilities include campsites, picnic sites, swimming beaches, boat 
ramps, and several historic fly-fishing club lodges. Relocation of recreation facilities and 
appurtenant facilities includes roads, power and telephone utilities, bridges, 
administrative buildings, resorts, special use permit recreation residences, and other 
recreational support facilities. Most recreation facilities lie above elevation 1085, with the 
exception of some buildings associated with fly-fishing clubs. Consequently, the Low 
Option raise to elevation 1084 (joint-use water surface elevation 1075.5) reduces 
substantially any need for relocation of recreational facilities. Some modifications to 
existing facilities may still be required at some sites, but complete relocation will not be 
required for the most part. For all options above elevation 1 085, recreational facilities 
will be adversely affected and, to the extent possible, will need to be relocated. The 
portions of the McCloud River (Winnemem Sites located along the 35 mile length of this 
river), the Upper Sacramento River (area of concern for the Nor El Muk Wintu, Squaw 
Creek (Winnemem sites along this tributary), and the Pit River (numerous sites on the 
lower Pit River that are Winnemem) that will be subject to reservoir inundation would no 
longer be suitable for fly-fishing during those times when inundated. Again, the concern 
for fly fishing is admirable, but no mention is made of the cultural loss to the Winnemem. 
Raising the lake to any of the proposed elevations is not likely to affect Shasta Caverns, 
other than possibly limiting expansion plans under the highest elevations of opening 
caverns below elevation 1271.5. Shasta Caverns is a highly visited tourist attraction in 
the area. A privately operated company conducts tours of the caverns. 

The entrance to Samwell Cave, however, is at elevation 1270. Filling of the reservoir 
will likely adversely affect this cavern, since most of the cave is below the entrance. The 
Samwell Cave (Samwell is a bastardization of the Winnemem word Sauwel or sacred. It 
contains the many artifacts from our people. Some items have been removed without our 
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permission and due to the recognition situation; we are not eligible to retrieve these items 
through NAGPRA protection. This cave also is a site that we hold dear and is connected 
to other documented sites along the bank of the river. If the water rises to 1271 .5 feet, it 
would be like standing at the base of the Capitol building in Washington and looking up 
to the domeYSthat much water would be over our heads. 

Other caves below elevation 1271.5 will potentially be flooded. 

Community Relocations 

Two small communities at Lakehead and Lakeshore would be affected by the 
Intermediate and High Option enlargements. Detailed topographic surveys need to be 
completed, but preliminary information indicates that these communities would be only 
minimally affected, if at all, under the Low Option, where the joint-use water level is at 
1075.5. Several other smaller communities and developments would also be affected by 
the higher raise options. These include the communities or developments at Delta, 
Vollmer, and Antler, among others. These communities would have to be relocated. 

Here the Winnemem can relate to the communities. Our homes, allotment lands (given 
knowing the dam was coming as early as 1915) ceremonial roundhouses, dance pits and 
sacred sites were destroyed by the first dam’s rising waters. Our dead from old Antlers, 
Delta and Vollmer, have already been removed. As we see it the rising waters that will 
now affect the non-Indians who have taken the land after we were forced off must be 
stopped. The United States tells the world how to treat each other. The Winnemem have 
never had the luxury of such care. We ask that you protect your peopleYeven though you 
could protect us. 

The Winnemem Wintu wish to thank you for recording our statement into the official 
proceedings of this hearing. We thank you not for ourselves but for our people who have 
gone before us, for our elder Florence Jones (95) and her daughter Grace (76) and all our 
young people who have grown up seeing some of the places we are fighting for today, 
knowing that they cannot visit many of the spiritual places until they are older and hoping 
that what we do here to will be of great good for our people and our heritage. We thank 
you firom our sacred mountain, Bulyum Puyiuk (Mount Shasta) our sacred Winnemem 
Waket (McCloud River) and from our very being as the caretakers and keepers of our 
traditional lifeways. 


Submitted This Date: 

Mark Franco and Caleen Sisk-Franco 
Winnemem Wintu 
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Testimony of Noa Emmett Aluli, M.D. 
Senate Indian Affairs Committee 
Oversight Hearings on Protection of Sacred Places 
June 4, 2002 


Aloha Mr. Chairperson and members of the Senate Indian Affairs Committee, 
my name is Noa Emmett Aluli and I am physician in primary care on the Hawaiian 
island of MolokaT, the Medical Executive Director of Moloka'i General Hospital, a 
founding leader of the Protect Kaho'olawe 'Ghana and Fund, the past vice chair of the 
Kaho'olawe Island Conveyance Commission, and the past chairperson of the 
Kaho'olawe Island Reserve Commission. Thank you for the opportunity to testify this 
morning before this committee regarding die protection of "Wahi Pana" or Hawaiian 
Sacred Places. 

I would like to share the mana'o or thoughts of Hilo historian Edward Kanahele, 
the late husband of master kumu hula Pualani Kanaka'ole, on "Wahi Pana" or 
Hawaiian Sacred Places, to more fully describe the significance and meaning of such 
places to Native Hawaiians; 

The sacred places of Hawai'i, or wahi pana of Hawai'i, were treated with great 
reverence and respect. These are places believed to have mana or spiritual 
power. 

For native Hawaiians, a place tells us who we are and who is our extended 
family. A place gives us our history . . . and the history of our ancestors ... a 
place gives us a sense of well being. 


Noa Emmett Aluli, M.D. / 6-4-02 / 1 
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A wahi pana is a place of spiritual power, which links Hawaiians to our past and 
our future. 

Our ancestors honored the earth and life as divine gifts of the gods. In fishing 
and farming wahi pana were respected. Their activities never encouraged or 
allowed overuse of the resources of die land or the sea. To do so would dishonor 
the gods. 'The earth must not be desecrated,' is a native Hawaiian value. 

The inventory of sacred places in Hawaii includes the dwelling places of the 
gods, the dwelling places of their legendary kahuna, temples, and shrines, as 
well as selected observation points, cliffs, mounds, mountains, weather 
phenomena, forests, volcanoes, Pava tubes, pu'uhonua or places of refuge and 
burial sites] . . . 

All wahi pana need our protection and our respect - not only for their historical 
significance, but also for their human significance. (Edward Kanahele in Ancient 
Sites of Oa'hu by Van James, 1991, pp. ix-xiii) 


Today, Kaho'olawe, is helping our present generation understand the importance 
of respecting and honoring our traditional wahi pana. 

For 18 years, beginning in 1976, the Protect Kaho'olawe 'Ohana led the Native 
Hawaiian and general public protest to end the desecration of Kaho'olawe. 'Ghana 
members persevered to oversee the Island's cultural and natural resources despite 
personal and collective sacrifices. 

In 1980 the role of the Protect Kaho'olawe 'Ghana as Ke Kahu O Ka 'Aina or 
steward of the Island was acknowledged in a court ordered Consent Decree with the 
U.S. Navy. The entire island of Kaho'olawe was listed as a historic property on the 
National Register of Historic Places. We were allowed access to the Island for religious, 
cultural, educational and scientific activities. Since then, the 'Ghana has taken over 
14,000 visitors to Kaho'olawe. Our treasured kupuna(elders) and kamali'i(children) 
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from every island join in the re-discovery of our sacred island. We re-dedicate our 
ancestors' shrines, temples and places to conduct religious ceremonies; we clear access 
routes to these places; and we care for and protect burial sites. The 'Ghana conducts the 
annual celebration of Makahiki or harvest ceremonies to Lono, god of agriculture, 
across the island each November and January. 

Through the course . of this spiritual journey, an entirely new image of 
Kaho'olawe as a sacred island has emerged. According to Native Hawaiian kupuna, 
the island was originally named, Kanaloa, the name of the Hawaiian god of the ocean. 
Hawaiian ancestors respected the island as a physical manifestation of Kanaloa. It is the 
only island in the Pacific named for a major god. It was also named Kohemalamalama 
o Kanaloa that can be translated as the shining birth canal or refuge of Kanaloa; or as 
the ‘southern beacon of Kanaloa. Both names link the island to its role as a traditional 
center for the training of celestial navigation between Hawai'i and Tahiti. 

Finally, on October 22, 1990, President George Bush directed the Secretary of the 
Navy to discontinue use of the island for bombing and target practice. In November 
1993, the U.S. Congress passed and President Bill Clinton signed an act which 
recognized Kaho'olawe as a national cultural treasure and permanently stopped the use 
of Kaho'olawe for any military training. On May 9, 1994, the U.S. Navy formally 
returned the island to the State of Hawai'i. 

The experience with Kaho'olawe has led us to understand the importance of 
expanding the assessment of "wahi pana" to include our activities as Native Hawaiians 
to provide stewardship over and practice our religion in comiection with these places 
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honored by our ancestors as sacred to our deities. Thus, cultural and environmental 
impact assessments and studies must include, but not be limited to: 

1. Ancestral relationship of Native Hawaiians to "wahi pana" or 
sacred Hawaiian sites. 

2. Necessity of access to "wahi pana" or sacred Hawaiian sites in order to fulfill 
responsibilities of stewardship. 

3. Importance of sustaining the integrity of natural resources as part of the 
integrity of a sacred site. 

4. Importance of sustaining the quality of experience, including view 
planes and quiet in and around "wahi pana". 

5. Whether proposed uses would generate a change in the condition, integrity, 
use, function, alignments, ownership, boundaries, access to or change in the 
quality of the experience. 

In the course of conducting a cultural impact assessment and study it is 
necessary to conduct interviews with families and practitioners who have a relationship 
with and take responsibility for the "wahi pana" or sacred place. These families and 
practitioners must also be parties to any joint use agreements or memoranda of 
understanding that may guide the future use of the particular sacred place. Such 
agreements must allow for the families and cultural practitioners to have access to the 
"wahi pana" in order to monitor, care for, protect and sustain a relationship with the 
sacred place. 


Noa Emmett Aluli, M.D. / 6-4-02 / 4 
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I am hopeful that these suggestions can be considered in strengthening the 
protection of sacred places in federal law. 

Finally, these hearings are timely in that the Smithsonian Asian Pacific American 
Program is presenting, from June 5 through September 2, the exhibit "Kaho'olawe: 
Rebirth of a Sacred Hawaiian Island" at the Arts and Industries Building on the 
National Mall. This comprehensive exhibit tells Kaho'olawe's unique story - from its 
legendary beginnings to current efforts of protection and revitalization. Finally, after an 
18-year struggle (1976-1994) to reclaim sacred Hawaiian land, Kaho'olawe has been 
recognized as an important national treasure for restoration into a cultural reserve, and 
we mahalo (thank) you for the recognition and support of the wahi pana Kaho'olawe 
Kanaloa. 
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Written Comments to Committee on Indian Affairs 
Submitted by Leonard Selestevva 
President, Black Mesa Trust 


I. INTRODUCTION 

My name is Leonard Seiestewa. I am a fanner from the Village of Moenkopi, on the Hopi 
Reservation in northern Arizona. 

Thank you for giving us the opportunity to appear in front of this Committee. 

We're deeply appreciative because the matter that we come here to address is so important to the 
Hopi people: water. 

I appear here today with my father, Elliott Seiestewa and my uncle, Gilbert Naseyowma, on 
behalf of agricultural allottees, in particular, fanners of the Village of Moenkopi, whose 
livelihood and way of life has revolved around W'ater for hundreds of years. 

We will address four subjects in our brief remarks to you today: 

1. The meaning of water to the Hopi people. 

2 . The trust responsibility of the federal government to protect the Hopi people and 
the scarce water supply on which their livelihood way of life depends: in this 
instance, tlie responsibility of making sure that the water flows to the fanners of 
Moenkopi, as it had for years before coal was mined on Black Mesa. 

3. The failure of government agencies - OSM and Army Corps of Engineers in 
particular - to fulfill that responsibility. 

4. And, the loss that we Hopi farmers in Moenkopi have suffered as a result. 

II. THE MEANING OF WATER TO THE HOPI PEOPLE 

it is no accident that the Hopi people came to settle and have lived on Black Mesa, in the high 
desert country of Northern Arizona, for thousands of years. 

Upon their emergence to this new fourth world, the Hopi were directed by their deity, Masaw, to 
live on Black Mesa, which is shaped like a hand pointed downward from northeast to southwest. 
Black Mesa itself is thus sacred to the Hopi people. 

Masaw gave us just three tilings to live a simple, yet sustainable and responsible life in the high 
desert: a bag of com seeds, a planting stick and a gourd of water. Thus, the Hopi culture and 
religion is one of stew'ardship; a responsibility to take care of mother earth, and her life's blood: 
water. 
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Water is a sacred part of a covenant of stewardship the Hopi people made with the deity, Masaw. 
Yes, water is, of course, a necessity, especially in the desert, but just as important, it is sacred. It 
gives life to com. Com is not only a food staple, com meal is the first thing that touches a baby's 
lips, and tlie last thing upon which a man or woman is laid to rest when they die. 

HI. THE GOVERNMENT’S TRUST RESPONSIBILITY TO PROTECT THE HOPI 
PEOPLE AND THE WATER THAT IS CENTRAL TO THEIR WAY OF LIFE. 

I know that as members of the Indian Affairs Committee, you me well aware of the trust 
responsibility the federal government undertook years ago to protect the welfare of Indian 
peoples -- so, I will not belabor the point. 

In this instance the government's responsibility translates to an obligation to minimize the impact 
of coal milling on Black Mesa on the flow of water to the Moeiikopi fanners. 

We are here today, Senators, to say to you that there has been a failure of government agencies 
charged with responsibility to protect the scarce surface waters of Black Mesa: The Office of 
Surface Mining and Reclamation Enforcement, and the U.S. Army Corps of Engineers, and the 
U.S. EPA as well. 

Over the three decades that the Peabody Coal Company has been mining coal on Black Mesa, 
literally hundreds of water impoundments or dams have been built, These impoundments hold 
back millions of gallons of water, that would have flowed down the Moenkopi Wash from the 
higher elevations of Black Mesa to the farmers of Moenkopi. Much of this water has been 
wasted by being allowed to evaporate into the dry desert air. The Hopi farmers at Moenkopi have 
been denied this precious and sacred resource. 

OSM: In testimony before OSM, one of the agency's hydrologists, Steve Parsons, stated 
unequivocally that the impoundments have significantly impacted the surface water flow. We 
would request that Mr. Parsons’s testimony be made a part of the record. 

Nevertheless, OSM issued a permit without studying the mine's impacts on surface water flows 
to down stream users, including the farmers at Moenkopi. 

To this day, the OSM has taken no action to ensure that coal mining activities on Black Mesa are 
conducted in a way that minimizes its impacts on surface water flows. 

Instead, OSM informed us that the management of impoundments as they affect surface water 
flow outside the mine lease area is the responsibility of the U.S. Army Corps of Engineers. 

Of course, water does not stop flowing at lease boundaries. The farmers of Moenkopi live 
outside the boundary of Peabody's mining lease, but they have lost the water tliat used to flow 
through Moenkopi Wash. 

When we spoke with representatives of the Army Corps, we were told that management of the 
impoundments built in connection with mining activities was the responsibility of OSM. 
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The Amiy Corps allowed Peabody to build water impoundments and operate under a generic 
Nationwide Permit (#21) rather than an individual permit designed to address the unique 
circumstances of surface water flow in the high desert of Black Mesa. 

The Hopi Tribal Council expressed its concern about the issuance of a Nation Wide Permit on at 
least two occasions. 

We submit a policy statement of the Hopi Tribal Council, comments of the Hopi Tribal Council 
and a letter written by the firm of Arnold & Porter to the Secretary of the Interior on the 
Council's behalf, and would ask that those documents be made part of the record of this hearing. 

But, even the generic Nation Wide permit requires Peabody to take all practicable steps to 
minimize impacts of mining activities on pre-constmction flows and the aquatic system that 
depends on it. (See paragraphs 21 and 22). 

But, for decades, Peabody has been allowed to maintain hundreds of impoundments, holding 
millions of gallons of water, without ever releasing the water (after treating it, as the Army Corps 
permit and the EPA 401 certification letter requires). In other words, the Nationwide Permit has 
been continuously violated and has never been enforced. 

Thus, neither OSM nor the Army Corps, nor the EPA for that matter, has accepted responsibility 
for the impacts of the water impoundments on the farmers of Moenkopi. 

The failure of any agency to accept responsibility to protect surface water flows has, of course, 
been of great concern to the Hopi farmers who hold agricultural allotments at Moenkopi. 

The impacts of Black Mesa mining on the flow of surface water have also been a serious concern 
for the U.S. Fish & Wildlife Service. In 1993, U.S. Fish & Wildlife Service submitted a letter to 
the U.S. Army Corps, expressing its concerns. We submit a copy of the letter from the U.S. Fish 
& Wildlife Service and would ask that those documents be made part of the record of this 
hearing. 

As far as we know, the concerns expressed by the U.S. Fish & Wildlife Service as well as the 
concerns expressed by the Hopi people have been left unaddressed. 

IV. IMPACTS OF THE IMPOUNDMENTS 
Elliott Selestewa: Before & After 

Gilbert Naseyowma: Before & After 

We would ask that a statement by Dr. Abraham Springer, a hydrologist and associate professor at 
Northern Arizona University. 

V. WE LEAVE YOU WITH A QUESTION; WHY? 

We leave you then with the following question: Why? 



248 


i^age 4 01 4 

Why has there been a failure of responsibility? 

Why has the government failed to protect the Hopi people's most precious and sacred resource: 
water? 

Why has the government allowed scarce trust resources to be wasted? 

We ask this Committee for help in finding out the answer to this question of WHY. 

We invite each member of the Committee to visit Moenkopi and see for yourself. 

Thank you again for the opportunity to speak to you. 
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Hah-sh.o-nimo'tc-'Kah 
(Hale - Hopi) 

N/2 of SS/4 of 
32-32-1.15 coot. 

SE/4 

20 seres 

■ SO 

G A- m aUTi-b i t- s s 
(Fenals - Navajo) 

NWyit of NB/4 of 
- SW/if of SE/ii of 
32-32-11; cent. 

SB/43 £ 
ilE/4 

20 arcre; 


Charley Its-3;®-tae 
(NnXe - Navajo) 

S/2 of CU/4 of 
KN/4 of SZ/k 
32-32-115 cent. 

KE/4, £ 

60 acres 

S2 . 

Hosteen Cli’iaoey 
(Hale - Kavajo) 

S«V4 of SE/4 
32-32-115 cont. 

40 acres 

53 

Shcic-Noaltha. 

(Mela - Sa-.-ajo) 

NE/4 of SK/4 
32-32-115 cent. 

40 acres 

. 54 

.Tnh-cia“Clal-pa‘h~doa“tse 
(Male - Navejo) 

SE/4 of S¥/4 
S2-32-115 cent* 

40 acres 
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Moenkopi Agricultural Allotments- 
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THE UNITED STATES OF AMERICA 

To ali to whom these Premts shall come. Qieetisg: 

^ depoateJ in G«m»J 1*83 Office o£ the United States a eebedule tf 
approved hy die Secreiaiy of the Interior whereby it 


an Indian of theSundir^WA^- — 

been allotted the foUowingdracribed 

*- — 


_ tribe 01 


gom btiotn gc, that the United State* of Ameriia, in cutMJenrioa of the piennsea, hu allotted, and by these presents 
lioea ollo^ unto the eaid«^VA<ww<(^- JvvUifL^liw^t^lri^ll'P^. — — ^ 


the land above described, and hereby declares that it doe* and will hold die land time allotted (subject to nil etatuKoy 
pmvirignsTad rretrictk^) for the period of twenty-five'yeaaa, in Innt lor the sole use andbeneht of the Baidt^l<A-thw:^C'’ 

, ! - — 

or in deoeiise, the sole use of Iieira, si<.«ning to tlie laws of the State or Teiritoiy where 

mich laii'l i» located, aiul that at the cxpralkxi of taid petioil the United Stolre ivill convey the same by patent to laid 

Indian. orl^dA heirs, ns nfotesnhl, in fee. disckaiged of said trust ami free <if all charge or inenmbrance whatsoever: 

J‘ivri/lr<l, 'Hiat the Pnsudviit of the Vniieal Stales may. in his diserethni, esleml the snid ]>eti>I 


|h tc«tiraotm tofincaf , Pwrident 

of the United States of AiiMric.a, Lnre caused these Lettos to be mmle fluent and the Seal of the (ieneml Land OSoe to be 
hereuBto a£.t«<L « /, 

G(vr> nnikr my hasd at the CSty of Wsahingtca. thia ’ 

in the year of oar loid one thouand . 




day of 

nine hundred and. >C— - 


State* the one bumlred aad .j^f<t4^8.AtdAv(^...- 
B$ Ae FK^irati /,,■ 


asd of t^ Indepsndenoe cd the United 
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THE UNTIED STATES OF AMERICA. 

TfawB W iatti 'OBit ii &» ^tis» sBitea^k 

" . 'a]k}g«aeS tgr iiiaea>'^^«f &» iDtefcr, 





a« i«i «4 tenir <itdi«» tkttit4«'Bi**3ltoM^l»63tiiw il’<««I ^wt«y ■, 

' pesodaf 


. s^^b^ItLc— (w fte aris wt aoOTaiJs » the I™* *( »i« StsW « .'Iratwy wW . 

wh boi Sa 1 «»b4,so 4 <6»t « tia «ptiab» ol p«fea fl«» C>i«d Slats* wtU ^ wse 
■ IndBlj, or.i^SKC— -Ii'K •* »*“*“^ I* ***f •’^ *“* *’^ *** *^ *^. ^’** ^ .**^'’^*** *****^**‘ 


Sb ^iwno ntawC 


«l tbo tW«4 SW- ol AHMk% bw« m»4 ► k* 'I* ^ ^ ^ ; 
-UmuaaSBd .. 

'. . ■ '^ ..iaUiBwaf owLtrfowOoaMfti 

d Q» hA^t^nee >A '(^ 'CaM 


ra. 


g^^ iVmaaiAsa'i T i l 

. fy fy itoifcrfXfi»*»> a i 4fe : , 
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HotD fctnno gc, thi^^e Uuted at America in coiiad»ation of the premises^ has nUotted, and bjr these presents 
does allot, nnto the eaid . ! ,- 

the land above described, and herebjr declares it does and will hold the land thus allotted (subject to all statutory 
p^isiooa'and re^iu^ons) for^^peri^ of twenty-five years, in trust for the sole use and benefit of the said... 


e of^AAis h 


or in case decease, for the sole nse of^AA^SL^bein, accuiding to the laws of the State or Territory where 

such land^ located, and that at the eipiratioa of said period the United States will convey the same by patent to' said 
Indian, orjA^--- ->heire, as aforesaid, in fee, diacharged of said trust and free of all cbaige or incumbrance whatsoever: 
Ptwided, That the President of the United States may, in his discretaon, extend the said period 




%n testtmong tntteteof, , President 

of the United States of America, have caused these Letters to be Patent and the Seal of the General T.«nd Office t* 
hereunto affixed. 
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THE UNITED STATES OF AMERICA, 


Tt> alllt whsm thex Presents shall cme, OmSng; 

9BntetK)Ui; There has IweB deponted In the Oeneml Land Offiut) of (fae United States s schedule of nlTiih iifirtg 



'^avf hsABt 9^ tb«t (he United Sutes of Amoieo, in cou^eratioQ of the premise^ has aUotted, sod ^ pr^ents 

doa allo^ onto the 


the l&ad sixne described, and hereby declsntf Uiat t( does and wQl hedd the.land thoa allotted (subject to aQ s^utoi 
pToviffiOBS ^ restrictions) for the period of twes^-dre yean, in trust fcHr the sole tne and benefit of the said 


orin case of decease, for the sole use of.’jU'itC-.— heire, sccoiding to the lows of the State or Temtoiy where 

SQcfa land ia.locat«d, and that at the espiration of aoid period the United States will oonrey the sane by patent to stdi 
Indian, otIKiA.,— hrir^ as af<»e8aid, b fee. discharged <d said trust and free of all eha.'fs or bcsmbrance whstsoeyer: 
•Priw^d^ Thai the President of the United States may, n hb discretiMi, attend the said period. V - . ' 


|ti battmoay lOheteoC, Prerident 

oi United States of America, have caused these Inters to be made Pateat aad the Seal of de General Land Office to be 
hereunto affixed. ^ . .i ^ , 

OiTsn tinder my hand at the Ci^ of Waidtii^ton, this 

day L., in the year of oup,4!iord one thousand 

sine hundred > and of the Independence oi the United 

States the Ota hundred and 
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im UNTTED STATES OF AMERICA; 


To 0 fo wkm tksse Presents ski! come, 

l%er« hm beea d^oaited m tlie Ooienil Land Office of tlie Uuted States ft Bcbedule of aUotments 
^ ^ whereby it 


^{»o^ by the Seeretsiy of 
m iudisa (d 


tribe or band has . 


- - ^ 

— 

/C-^friot^gAfgaiU ■“ '^‘ 



^8Q} ItitOIS yc, that Uh» Usited States of xViaerica. in coasiJention of the premise^ has ailotteJ, sad these priests 
does ftlH unto the 


the land alw'^e <}ee;ri>»Hl, iio*J hereby decUres that it does and will hold the land tliuft Plotted (subject to all statutory 
provwions and r^tnctiHiis) for the period of twen^-fire years, in trust for the sole use ami beaefit of ^ said 

../L4\jiA^ ;; ; ■ , 

la'in case t4*'^9«^r4,i — decease, for the sole use of.-^trt^___.hehs* accunlin^ to the Jaws of Ute State or Territory whew 
such Jawi is located, aud tluit at the evpirattonof said period the Uaited States wJH coorey the same by patent to said 
Indian, or lifiN, as aforesaid, in fee, discharged <rf said trust ami free of all charge or incuiiihratice wbatsoeirer; 

1 hat the Ibesiileat <if tlw finite*! States may, in hw discretion, estwid tlie Siihl ])t-ri«*tl 


Pi'esideut 


%a tcaUmsiig iDhmof, T, ,„. ff 

of (he Unitftl States of America, liur-e caused these L^ten to be luailc Tatoiit and tW Seal of tlie General Land Ofifce to be 
bewnoto iiffixeiL , 

Givks raider my bond the City of ■Wnahiugtoa, this 

day in the j-aa*. o| Lord one thousand 

nine hundred aiiil_.tf^ 




^ raal of the Independence of the Uaited 

States the one humiml and 




^SconteruTIhe OenmilirfindC^ 


^ the Bmidadi 
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THE STATES OF AMERICA. 

To all lo whom these Presents Ml cme, ereetiag;. \ 

• Tbae d^M^ted is^ibe Oraeral land <^Ske «{ ihe Ua^ Stales a a^ele of alktsseote 



^OtQ buoo QC, that the United Statea of Ammea, in cooperation of tbe premiaea. has allotted, and ^ these presents 
does allot, unto the etid . _.™:_ 


the land above described, and hereby declares tiiat it doea and will hold the land thus allotted (subject to all statutoiy 
provitiooe nod restrictions) for the period of twenty^vc yean^ in trust for the sole use and benefit cd the atid-juitii^-Xi*^ 

^ ^ — 

or in case <£ decease, {of ihe sole use of .<r^2<6!t.^heun. according to the laws of the State or Territory where 

such land is IcMated, and that at the expiration of ssid period the United States will convey the same I 7 patent to aaid ; 
Indian; or^^4i^l<fn~heira, as af<»«said, in fee, diachuged of eaid trust aiui free of all charge <a incambraiice whatsoever: - 
Provided^ That the President of the United States m^, in hia discretion, extend the said period. 
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THE UMIED STAm AMERICA. 

To oil to whom tflise Presents shafl come, Greeting: 

Hiwe Jbas fc«® dsiwated in tie Geoeral Lan4 <!^ce of tk® United Stats a aAedale td alfotost* 

approved ky ttie Secastsiy id ^ A S _ If — — . wkeioby it ^pews 

that — — — - 

aa lafian oJ — : ^^.fe ihe « taBd^haB 

been allotted the fcdlowing-dscribed 







^[(roi bttou) ^ that ^e United States of Apiehco, ia cuusideratioiu of tlie preaius. has allotted, and by these presets 
does allot, unto the _..« 


the land above desorihetl, und hereby declares that it does :ad will hold the land thus allotted {aab|ect to all statato^ 
provisioss and restrictions) for tlio period of twentr-live jeats, in tnist for the sole use snd benefit id the said 

: 

or IB c«« tif «lecea«m, for the sole use of.r^ta*^. heirs, according to the laws of the State or Territory where 

8*i«l« iaml » ItK^ate^l, aii<l that at the exi>iratw3 of said |Kriod the Uaite«l States will convey the saitie by patent to Bald 
litdian, or AMd^... heii«, as aforesniil, in fee, discharge*! of sahl trust ami fr.>e of all charge or iaoumbxauce whateoe^'er: 
J^mvitltif, Thiit the Prruiderit *d the Unitol States may, in his tiiscretion, estesul riie Kiid 2 »ericKl 


|tt IcaHmoug xDlwrcof, l,.-t/./ia.r-i'r^J^...PjC'rrtr!3^^ President 

Ilf the United States of America, have caused tiimw Letters to be nmle Patent and ’.he Seal of the (Jeneral Ltmd Office to he 
hereunto 4sffixe>]. ^ ^ 

Givsx ander my hand nt the City of 

day of in the year of oitt Lord one thousand 

nine hundred and.-.'^n-VrC-et , and td the litd^peiideiioe of the Uai^ 

States the one hundred and 


By the l^<kni: .«u... 


% 


ttenrOo- ^ tSe OcKmit £«re4 t^se 



260 





261 


TTO UNITED AMERICA; 

To d! ^ whm iheu Preseiits shall cm$, Qr$$Hng: 

Thm lus been depoe&ed in tbe Otnerd Land Office of the Xbutcd btatee a schedule of aHotmeat* 
ty flieSeaeta^of &e ^ — '' . ^ wheiely it sppeiua 


an Indiut of 

he«i audited fte faUo^h^-deecrib^ land, J 


^ tribe or band has 





HoiO baoto ge, that riie JUnited States of America, in coasideration of the premise^ has allotted, and ^ these p 
does allot, aato the said !ijJLy J .. -_- 


the land above de»cribe<!, and hereby declares that it does and will hold the land thus allotted (subject to ^1 ^tutory 
provisioes and mt^ctions) for the period o| twenty-^re years, in trust for the sole use and benefit of the said 

3^. —j. ; -L L 

or in case decease, for the sole use of ^‘^«^L_beir% nocording to the laws of the State or Territory where . 

such laml isdocated, 8n<l that at the expiration of said period the Umted States trill convey the same by patent to sud 
IcuUan, or..lvA«.... hein, oa aforesaid, in tee, dlacbaiged of trust ami free of all charge or incorobrance whatsoever: 
Pi'VthM, That the Preadeut of the United States nmy, in bis discTerion, extend the said period 


3 period o| twenty-^ve years, in trust for the sole use and benefit of the said 

; i ^ 


Ssiestimoog President 

of the United States of America, have caused these Letters to be made Patent ami the Seal of the Crerreml T-s»“l Office to be 
hereunto affixed. /*** ^/ 

Givsy under my hand at the Gty of Washington, this 

»^y — in the year of our Lord one thousand 

^ nine hundred and , aud of the h^peudence of the United 

States one huml^ and - 


By 16a Baiiikntj 

jifuMe.JMuL, 


J)H«nfap 4/ (Sc OeMnia loiid 
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THE UNITED STATES OF AMERICA 

Tb 0 to wlwm tiese Presents shall am, Sreetitig; 

SSfiCVCas, There has lieeu ikpomteii iu the Ceattia} liiuul Office of (lie Unitetl States a schedule of allotments 

ai^Hoved. Iff the Seiyetar)' of the Ii!t»rior_i whereby it appesra 

Oat 

an Indian of the. Mss:!:^ 

Been allotted the follo« ing-<le!«ribed 


tribe or hand has 


)itkm\^.axiitri-r..llmujAi&, 

■^IMandsma^'-iismk^. 



^OUt httOUl sc, that the United Slates of America, iu cuniddcretiou of tlie premises, has allotted, and by these present 
does allot, unto die - : - 


the laud above described, and hereby declares that it does and will hold the land thus allotted (subject to all statutory 
^ proviritma mtd restrictions) for the period of.tweuty-hve years, in trust for the sole use and benefit of the said 

or in case of .....'At.'l- decease, for the sole use of ...... fltijL-heh^ aoeurding to the laws of the State or Tmitory where 

such i«id is IvHMted, aud that at the exj^tion of said period the United States will «®rey the same by patent to said 
lodtOD, or^. ina. _ heirs, as af^Husald, in fee, discharged of said trust and tne of all cboige or incuubrasce whatsoever: 
Pty^iJal, That the Presideut of the U^^^ tates may, in his discmioQ, extend the said period 


. . J tH ^,'.J ^ 






%u tcstimsQij tobcrcof , I, . 


Pieadent 


of the United States of America, have caused these Letten to be made Patent and the Seal of the Ueneral Laud Office to be 

hereunto affixed. ’ . 

Gms nndw taj hand at the C^ty of Washington, U 

: in the year of omftjoid one &ousand 


day of..< 




sine hoiK&ed ^ ....* , 

States the one hundred and .. 


and of the Independence the United 


the Pte^da^: 
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j+f THE UNITED SIWIE5 OF AMERI^ 


Tq sil to whom these Presents shtol com, Smttog: 

Tbere has been departed ia the Genera] Z^d Office of the United States 
ai^KTOved tgr the 8ea<^si7 «f tiie 'bs/ai 3 ^»x . 4 ^^^- 


that 






s achedok of allotmenta 
wlier^Happe 8 » 



B of the..5lA«ft!2^i4d-((. 


ibed iand, 





„ to hnon QC, tikiit the United Statee of Anterioi, in coiuideration of the premise^ has allotted, and these presents 

O' 


does s&ot, onto the said ..'rl'.twlw. 


the land above described, aad hereby declares that it d 


nmwiiqia aud resti'ktioos) fur tie period of twentb-fiee yean, in 

. \ D . I' 


JldAfVwl " L ^ Z0r :^. 

or in (.'sse of ... riJiA. decease, 'fi>r tic 


and Trill hold the land rime Plotted {snbjeet to aU gtatutoxy . 
trust for the sole use and benerit of the said 


v 


y » ’• 

r the sole use of_^^t,et<t,„_lu9n^ according to the }a>rs of tie State or Territory Tvbere 
such land' Is located, and that at the esidration of said period the United States will convey (he same by patent to said 
Indian, or . ivitv.. _ heirs, as aforesaid, in fee, discturgei of said trust and free of all chaige or incumbrance -whatsoever! 
J'lrroUM, 'lltut the Pivsideiit of tbe United States may, in U» discretioo, extend the fwid j«iri«<l 


|h tcslii»ou 5 ipbrnof. 


of tbe United Statra of Aitteric;i, Lave caused tlwse Uetteis to be made Patent and tie iseiil of tie Oeuercd Xand Office to be 
hereanto affixed. ^ J 

Giver undw my hnnd at tlw City of Washington, this 

day <d£heSfn^if:^ ' ’ . - . 


nine hundred and 




in the year of our o 




..., and of the Indepen^ce of the United 

States the one hundred and 

S3 the Svsideatt ' 




iiMunicr (/ lAe OotmU Lan4 Q|^ 
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PABK AVENue TOWEP 
65 EAST SSTH STPEET 
NEW YORK, NEW YORK 10022-32 1 6 
<212) 7S0-S050 


HARRIS O. SHOPMAN 
OIRECT line: (303) 863-23*7 


^HjSTOLD 8 z i>OIiTEE 
ONE UNITED SANK CENTER 
1700 LINCOLN STREET 
OENVER, COLORADO 30203 
4303> 863-1000 
CAaLC "ARropO'* 
telecopier: i303i 632-0*26 


April 23, 1991 


via Telecopier 


vijai N« Rai, Ph.D. 

Chief, Mineral Resources Division 
Office of Environmental Affairs 
Office of the Secretary . 

U.S. Department of the Interior 
Washington, D.C. 20240 


1200 NEW HAMPSHIRE AVENUE. N. w. 
WASHINQTON. 0. C. 20036 
■ 2021 672-6700 



Re: Analysis of the Impacts That the Surface 

Impoundments Have on Moenkooi Wash 

Dear Dr. Rai: 

Attached, as promised, is a brief description of 
the analysis that the Hopi Tribe is requesting be com- 
pleted on the impacts that Peabody Coal Company's sur- 
face impoundments have on Moenkopi Wash and the water 
available to the Hopi Tribe downstream. 


As you will see, the analysis would focus on the 
impact that the impoundments at the Black Mesa/Kayenta 
Mine have on Moenkopi Wash, including the extent to 
which they increase evaporative loss, diminish down- 
stream recharge, and reduce downstream alluvial water 
levels and surface flows. It would entail a fresh, 
objective analysis of existing data, but not necessarily 
new field work. Hydro Geo Chem, an environmental firm 
that helped to prepare the description, estimates that 
it would cost about $100,000 to $150,000 and could be 
completed within two years. 


As we explained at last week's meeting, further 
analysis of the impoundments is necessary to evaluate 
the impact of Peabody's mining operations on the hydro- 
logic system for the purpose of deciding whether to 
issue a new permit for the Black Mesa Mine. The deci- 
sion whether to issue a new permit remains the fundamen- 
tal issue facing the Interior Department: that is what 
the pending water study will be used for. Under 
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Sections S07 and 510 of the Surface Coal Mining Control 
and Reclamation Act, 30 tJ.S.C. S§ 1257 and 1260, as well 
as Section 102 of tdie National Environmental Policy Act, 
42 U.S.C. § 4332(2) (E), the Secretary must look at all 
hydrologic impacts in making this decision, including 
impacts to both surface and groimd water. Fuirthermore, 
the surface and ground water systems are interconnected 
in that, dcvmstream from the impoundments, the N-aquifer 
discharges into Moenkopi Wash and Moenkopi Wash helps to 
recharge the K-aguifer. Thus, from a technical stand** 
point the two should not be segmented. 

The need for further study of the impoundments 
was highlighted in testimony at the recent hearing in . 
Peabody Coal Co. .v, ^ Office of Surface Hininc Reclamation 
and Enforcement . No. TO 90-2-PR (U.S. Eep^t. of Int. ,, 
Hearings Div.).- At that hearing, Steve Parsons, a 
hydrologist for the Office of Surface Mining, testified 
on behalf of the Interior Department and in support of 
special condition 12 to the Kayenta permit, which 
requires Peabody, among other things, to release water 
from the impoundments and document the effect of such 
releases.; The condition ^ itself evidences the need for 
further analysis of the ; impoundments and was imposed, in 
part, for that purpose. As Mr. Parsons explained: 

"There was a general concern [by OSM] 
that the . . . hydrologic conclusions 
that were drawn [regarding the 
impoundments) were not totally or as 
well refined as they should be. 

* * * * 

There are two sain goals [of special 
condition no. 12). One is to maintain 
the hydrologic status quo, if you will, 
with respect to the impoundments of the 
water that they're containing in an 
effort to pass that water on down- 
stream, as well as to better define or 
refine the effects of those impound- 
ments on the overall hydrologic system, 
and thereby reduce the impacts on the 
hydrologic balance. 
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* * * * 

"When I say there's a limited amount of 
data, its pointed at the issue of the 
effects of the impoundments and the way it 
was characterized to me in my question of 
Keith [another hydrologist for the office of 
Surface Mining] this was .probctbly the most 
limited portion of the entire CHIA, that 
part that's, dealing with the effects of the 
impoundments downstream and alluviiim.and 
. that: sortlof theory .. . 

Transcript at 362^^, 367, & 566-67. 

In addition, Mr. Parsons testified that the 
existing data indicates that the impoundaents are 
affecting downstream surface flows within Moenkopi Wash. 
At one point during his testimony, the following 
colloquy took place; : 'vt.-t 

"Q.* Does the CHIA, in your opinion, 
support the imposition of Special 
- Condition 12? 

A. Yes, I believe it does. 

Q. How? 

A. By projecting a depletion in 
surface water downstream of the pro- 
posed mining operation or the mining 
operation. 

Q. Downstream users would'- have less 
water available? 

A. That's right." 

Transcript at 373-74. 

Unfortunately, condition 12 is limited by its 
terms to the Kayenta Mine, provides little detail on the 
additional analysis to be undertaken, and has been 
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appealed by Peabody and the Navajo Tribe, Thus, at pre 
sent, there is no assurance that it will ultimately pro 
vide an effective mechanism for addressing this issue. 

In closing, we wish to extend again our appre- 
ciation for the attendance by you, George Farris, and 
Larry Roberts at last week's water study meeting. We 
also wish to reiterate our belief that all parties, 
including not only the Bopi Tribe and the Interior 
Department, but Peabody and the Navajo Nation as well, 
will be best served by a comprehensive analysis of the 
water issues which resolves, once and for all,' the 
impacts of the impoundments as well as .toe. impacts ' of , 
the groundwater prunping. “ ' "'''T,.-. 

Very truly yours, 

■ A)jJ.yjJL 

Harris D. Sherman 
'■ -David S. Neslin 

Attachment 

cc w/ attachment: 

Mr , Vernon Masayesva 



bcc v/attachment; 

Mr. Arnold Taylor 
Harry R. Sachse, Esquire 
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Inves-tlaation of Surface Water Impoundment Impacts 


A. Locate and compile existing data regarding 

streamflow, alluvial and Wepo aquifers, surface 
water impoundments, vegetation cover, and meteo- 
rology within the study area, including but not 
limited to the following: 


1. Existing streamflow measurements, both con- 
tinuous record and crest stage measurements 
on and downstream of the leasehold from the 
uses, Peabody Coal Company, U.S. Army Corps 
of Engineers, and other sources for complete 
periods of record, and all existing analyses 
including flood-flow duration, frequency and 
trend analyses, and statistical summaries, 
rainfall-runoff modeling results, and other 
pertinent documents. 

2 . Existing data on the channel alluvium and 
alluvial aquifer including channel geometry 
(width, depth, materials, roughness, etc.), 
alluvial aquifer water levels, locations of 
perennial or intermittent reaches, springs, 
and seeps, alluvial aquifer geometry from 
resistivity surveys and well logs, data and 
results from aquifer tests, seepage or 
transmission loss studies, particle size 
analyses, core and materials tests, esti- 
mates of transmissivity, hydraulic conduc- 
tivity, and porosity and storativity. 

3 . Existing data on the Wepo Formation and Wepo 
aquifer including structure contours, litho- 
logy, fractures and faulting, water levels, 
flow patterns, rates, and contribution from 
secondary porosity, locations of springs and 
seeps, data and results from aquifer tests, 
pit seepage studies, particle size analyses, 
and core and materials tests, and estimates 
of transmissivity, hydraulic conductivity, 
porosity, and storativity. 

4 . ' Existing information on Peabody Coal 

Company's surface water impoundments includ- 
ing design and as-built specifications, 
capacities, stage— area -volume relationships. 
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liner type and installation, sealing, stage 
and inflow measurements and schedules, 
evaporative loss estimates, frequency and 
volume of releases, operational uses, and 
sediment removal. 

5 . Existing vegetation cover information 
including cover types, density, trends, cur- 
rent and historical land uses, disturbed 
areas, rooting depths, and estimates of 
evapotranspiration rates. 

6. Existing meteorological data and analyses 
including rainfall, snowfall and snowmelt, 
event type, duration, intensity and spatial 
distribution, and tree ring data and 
analyses. 


B. Perform appropriate modeling to quantify the 

impact of Peabody Coal Company's surface water 
impoundments to rainfall-runoff relationships, 
distribution and magnitude of alluvial recharge, 
and occurrence and persistence of surface water 
at the following locations along Moenkopi Wash: 
the mine leasehold area; the boundary of the Hopi 
Partitioned Lands; through Blue Canyon; and at 
the Moenkopi villages. Individual tasks should 
include the following; 


1. Characterizing pre- and post-mining 
rainfall-runoff relationships for Moenkopi 
Wash above the USGS gage stations to include 
flow duration, peak, volume, frequency, and 
transmission losses. 

2. Quantifying the components of pre- 
development and present alluvial aquifer 
fluxes along Moenkopi Wash to include the 
degree and extent of recharge from storm 
flows and Wepo aquifer discharge and develop 
estimates of transpiration losses. 

Developing water budgets for the major 
impoundments sufficient to quantify inflows, 
consumptive uses, evaporative losses, and 
contribution to the downstream alluvial 
aquifer from seepage through, around, and 
under the structures . 


3 . 
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4 . Determining the extent to which the impound- 
ments truncate the alluvial aquifers, 
increase evaporative losses, diminish 
recharge to downstream areas, reduce down- 
stream alluvial water levels and surface 
flows, and impact downstream water users. 


C. Address the adequacy of the existing USGS and 

Peabody Coal Company monitoring programs, iden- 
tify additional data requirements and recommend 
data collection approaches. Recommendations may 
include the following: 


1. Providing recommendations to improve the 

USGS and Peabody Coal Company surface water 
monitoring program. 

Identifying monitoring approaches to improve 
detection of impacts to alluvial water 
levels and water quality. 


2 . 
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Department of Geology 
Northern Arizona University 
Flagstaff, AZ 860 1 1 
928-523-7198 
abe.springer@nau.edu 


June 1 , 2002 
U.S. Senate 

Indian Affairs Committee 
Honorable Senators: 

This letter is to provide scientific comment on the impact of the impoundments of Peabody 
Western Coal Company (PWCC) on farmers of the Village of Moencopi along Moencopi Wash, 
Arizona. I have been a hydrogeologist at Northern Arizona University in Flagstaff, Arizona, 
since 1994. During these 8 years in Northern Arizona, I have developed an intaise scientific 
interest in the hydrological issues surrounding coal minii^ by PWCC on Black Mesa, Arizona. I 
have led numerous class field trips to Black Mesa and Blue Canyon, have used case studies fi-om 
Black Mesa in all levels of my curriculum and have reviewed the hydrological issues surrounding 
PWCC s latest application to the Office of Surface Milring (OSM). 

My comments and interpretations are based on my own expertise and experience on arid-region 
hydrology and do not represent the opinions or ideas of Northern Arizona University. I have 
received no compensation for these comments. These comments are provided by me as an 
interested citizen with expertise in these issues. 

Although PWCC s recent application to OSM indicates that the hydrological impacts of surface 
impoundments are minimal, I hope to show that this analysis should be reconsidered. The 
following suramaiy of PWCC s impoundments is frcm PWCC s own information reported in 
their recent application to OSM. 

1) It is estimated that more than 240 sediment ponds and several permanent internal 
impoundments have been or will be constructed during the life of the mining operation. 

2) For the period 1996 to 2000 (when PWCC has reported such data), there were an average 
of 745.8 acre-feet per year (243,000,000 ^llons per year) of water impounded in 
sediment ponds which were unable to flow downstream. 

3) Because 7 >ears isn t enough time to describe an average climate condition in the arid 
Southwest, it is more instructive to see that this amount of impoundment varied between 
3 1 4 and 1 095 ac-ft/yr ( 1 02,000,000 and 356,000,000 gallons per year). 

4) These volumes of impoundment were between 8 and 38 % of the total runoff reported by 
PWCC at the edge of their lease area in Moencopi Wash. 
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5) These volumes of impoundment were between 9 and 1 03 % of the adjusted runoff value 
PWCC has calculated for the USGS stream gaging station at the Village of Moencopi on 
Moencopi Wash. 

6) PWCC based their impact analysis on the entire area of the watershed (to the confluence 
of Moencopi Wash with the Little Colorado River) which is nearly 1,000 mi^ larger than 
the watershed above the Village of Moencopi. By including this much larger area, which 
contributes very little runoff at lower elevations, PWCC s analyses underestimated the 
impact. Most of the runoff is contributed from the higher elevations of the watershed on 
Black Mesa in the PWCC lease area. 

7) Volumes of impoundment are a grea;er percenta^ of total runoff during the driest years, 
and the least during the wettest years. Therefcffe, the impact of the impoundments is 
greatest when stream flow is the towest. 

8) Additional mining activities in the new application will increase the number of 
impoundments and the volume of water to be impounded, further decreasing the flow of 
Moencopi Wash. These impoundments will further reduce low flows during the driest 
years with die lowest stream flows. 

9) By PWCC s own admission, most of this runoff would likely recharge the shallow 
alluvium and bank deposits of Moencopi Wash downstream of the lease area. This water 
is not lost from the system but provides very valuable services to support and maintain 
natural riparian vegetation in these alluvial and bank deposits. Also, some of this water 
slowly drains from the alluvial and bank deposits after the peak of the flow and lengthens 
the period of flow after a storm. By impounding the water upstream on the lease area, not 
only are the peaks of stream flow decreased, but the lon^r tails of stream flow after a 
flood from the draining of these streambed deposits is dramatically decreased. I have 
personally observed this effect after storms in Moencopi Wash. 

1 0) Although there may be no flood irrigation on the PWCC lease lands (as indicated in 
PWCC reports), the bank drainage noted in point # 9 (above), may impact the ability of 
farmers to conduct flood water irrigation downstream of the PWCC lease area and 
impoundments. 

I recommend that PWCC conduct a much more rigorous analysis of the impacts of their surface 
impoundments on the flow of Moencopi Wash than the simple analytical m^ods of analysis 
currently presented. This would include a detailed transient, numerical, surfxe-water routing 
model that accounts for the complicated surface-waier/groundwater interxtions between runoff 
and the alluvial deposits and the impacts of impoundments on this flow. 

Sincerely, 

Abe Springer, Ph.D. 

Associate Professor 
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ABRAHAM E. SPRINGER 
Department of Geology 
NorthOTi Arizona University 
P.O. Box 4099, Flagstaif, AZ 8601 1 
(928) 523-7198; e-mail abe.springer@nau.edu (5/24/02) 


EDUCATION 

Ph.D. Hydrogeology, The Ohio State Univereity, Columbus, Ohio, 1994. 

M.S. Hydrogeology, The Ohio State Univeisity, Columbus, Ohio, 1990. 

B.A. Geology with Departmental Honors, The College of Wooster, Wooster, Ohio, 1987. 

PROFESSIONAL POSITIONS 

Academic 

Northern Arizona University - Department of Geology, 1999-present 

Associate Professor: Taught new University Colloquium, Adv. Environ. Geology 

University of Wisconsin - Madison, Spring 2001 

Visiting Associate Professor - sabbatical research 

Northern Arizona University - Department of Geology, 1994-1999 

Assistant Professor: Taught classes in Hydrogeology, Ground-Water Flow Modeling, 
Contaminant Hydrogeology, Environmental Geology, Introductory Geology 

The Ohio State University, Department of Geological Sciences, 1989-1994 

Graduate Research Associate: Conducted research on wellhead protection, agricultural 
water quality, and tracer tests. 

The Ohio State University - Department of Geological Sciences, 1990 
Instructor: Taught Geological Sciences 204, Water Resources. 

The Ohio State University, Department of Geological Sciences, 1987-1989 
Graduate Teaching Associate. 

Continuing education instruction 

HBCU/MIA Consortium (Department of Energy), 1996-present 

Lead Instructor: Developed web sites, videotaped 42 lectures each for three 
Environmental Ga^logy web-based courses, taught all three courses via intanet. 

Environmental Education Enterprises, 1993-present 

Instructor: Teaching "Modeling Techniques for Delineating Capture Zones" 4-day 
professional short course. 

Environmental Education Enterprises, 1995 to present 

Instructor: Teaching "Introduction to Physical Processes in Contaminant Hydrogeology" 
3-day professional short course. 

The Association of Ground Water Scientists and Engineers - National Ground Water 
Association, 1992-1993 

Instructor: Taught "Capture-Zone Analysis for Contaminant Remediation and Wellhead 
Protection" 4-day short course. 




274 


PROFESSIONAL AFFILIATIONS 

Sigma Xi (since 1987) 

Assoc, of Ground Water Scientists and Engineers, National Ground Water Assoc, (since 1988) 
Geological Society of America (since 1990) 

American Geophysical Union (since 1990) 

Arizona Hydrological Society (since 1 994) 

Arizona Riparian Council (since 1995) 

Society for Ecological Restoration (since 1998) 

International Association of Hydrogeologists (since 2001) 

AWARDS 

1 990 Graduate Research Award, Graduate Research Forum, The Ohio State University 
1988 Outstanding Teaching Associate, Dept, of Geological Sciences, The Ohio State Univ. 
1987 Charles B. Moke Prize in Geology, College of Wooster 

PUBLICATIONS 

Books 


Bair, E.S., A.E. Springer, and G.S. Roadcap, 1992. CAPZONE - An Analytical Flow Model for 
Simulating Confined, Leaky Confined, and Unconjined Flow to Wells with Superposition of 
Regional Water Levels: International Ground Water Modeling Centers, Colorado School of 
Mines, Golden, Colorado; TNO Institute of Applied Geoscience, Delft, The Netherlands, 

193 p. 


Stevens, L.E., T.J. Ayers, J.B, Bennett, K. Christiansen, M.J.C. Kearsley, V.J. Mo-etsky, A.M 
Phillips, R.A. Parnell, J. Spence, M.K. Sogge, A.E. Springer, D.L. Wegner, 2001, Planned 
flooding and Colorado River riparian trade-offs downstream from Glen Canyon Dam, Arizona. 
Ecological Applications, 1 1(3):701-710. 

A.E. Springer, Wright, J.M., P.B. Shafroth, J.C. Stromberg, D.T. Patten, 1999. Coupling 
ground-water and riparian vegetation models to simulate riparian vegetation changes due to a 
reservoir release, Water Resources Research, v. 35, no. 12, pp. 3621-3630. 

L.E. DeWald and A.E. Springer, 1 999. Riparian restoration improves a rare Bebb willow 
community (Arizona), Ecological Restoration: North America, v. 17, no. 4, pp. 233-234. 

Springer, A.E., W.D. Petroutson, B.A. Semmens, 1999. Spatial and temporal variability of 
hydraulic conductivity in active realtachment bars of the Colorado River, Grand C^yon, Ground 
Water, vol. 37, no. 3, pp. 338-344. 
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Springer, A.E. and E.S. Bair, 1998. Natural-gradient tracer test using bromide, atrazine, and 
alachlor in a high-organic carbon aquifer, J. of Environmental Quality, 27:1200-1208. 

Springer, A.E., E.S. Bair, and D. Beak, 1996. Natural gradient, surface-applied tracer test at the 
Ohio Management Systems Evaluation Area, Environmental and Engineering Geoscience, v. 2, 
no. 4. pp. 453-464. 

Jagucki, M.L., C.D. Finton, A.E. Springer, and E.S. Bair, 1995. Hydrogeology and water 
quality at the Management Systems Evaluation Area near Piketon, Ohio, U.S. Geological Survey 
Water Resources Investigation Report 95-4139, 117 p. 

Springer, A.E. and E.S. Bair, 1992. Comparison of methods used to delineate capture 
zones of wells: 2. Stratified-Drifl Buried-Valley Aquifer, Ground Water, v.30, p. 908-917. 

Bair, E.S., A.E. Springer, G.S. Roadcap, 1991. Delineation of traveltime-related capture areas of 
wells using analytical flow models and particle-tracking analysis. Ground Water, v.29, p. 387- 
397. 

Springer, A.E. and E.S. Bair, 1990. The effectiveness of semianalytical methods for delineating 
wellfield-protection areas in stratified-drift valley aquifers. Ground Water Management, v.l, p. 
413-429. 

Conference proceeding s (peer reviewed) 

Schlinger, C.M. and A. Springer, 2002. Navajo Aquifer Water Supplies for the Kayenta 
Community School, in Fractured-Rock Aquifers 2002, National Ground Water Association, 
Westerville, OH, pp. 32-35. 

Springer, A.E. and E.S. W ilson, 2000. Sustaining ecosystems and cultures dependent on springs 
of the Grand Canyon, USA. in Groundwater: Past Achievements and Future Challenges, Sillio et 
al (eds.), Balkema, Rotterdam, Netherlands, pp. 1047-1051. 

DeWald, L.E. and A.E. Springer. 2000. Balancing cultural, aesthetic, wildlife, and recreation of 
a rare, high-elevation Bebb willow riparian community, General Technical Report XXX, Rocky 
Mountain Research Station, USDA. 

DeWald, Laura, A.E. Springer, Ch.C. Avery, 1998. Attempts to restore spring discharge and 
soil-moisture patterns which determine the survival of a rare plant community in Arizona, USA. 
American Institute of Hydrology/Intemational Association of Hydrogeolo^sts, International 
Conference, September 27-October 2, 1998, Las Vegas, NV, p. 379-383. 

Springer, A., S. Bair, and D. Beak, 1993. Tran^ort of atrazine, alachlor, and nitrate relative to 
the tracer bromide at the Ohio Management Systems Evaluation Area, in proceedings of the 
Agricultural Research to Protect Water Quality Conference, Minneapolis, Minnesota, Soil and 
Water Conservation Society, Ankeny, Iowa, p. 102-104. 
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Journal articles in press (peer reviewed) 

Book chapter 

Kreamer, D.K. and A.E. Springer, The Hydrology of Desert Springs in North America, in Spring 
Ecosystems of the North American Deserts: Ecology, Hydrology, and Conservation 

Field trip guides (peer reviewed) 

Springer, A.E. and D. Bills, 1998. &q)Ioration for and ecological importance of shallow and 
deep ground-water around San Francisco Mountain, m Geological Excursions in Northern and 
Central Arizona, Field trip guidebook for Geological Society of America, Rocky Mountain 
Section Meeting, Flagstaff, Arizona, May 1988, ed. Duebmdorfer, E., p. 27-34. 

Book reviews (peer reviewed) 

Springer, A.E., 1999. Perspectives on Sustainable development of Water Resources in Kansas 
by Marios Sophocleous, ed., Geotimes, v. 44, no. 4, p. 39. 

Springer, A.E., 1998. Applied Ground-Water Hydrology and Well Hydraulics by Michael 
Kasenow, Ground Water, v. 36, no. 6, p. 869. 

Journal articles in review 


S. Kelly and A.E. Springer, in review. Ephemeral recharge mechanisms for a deep, fractured 
sMimentary rock aquifer in an arid to semi-arid environment. 

Springer, A.E., J.A. Kessler, E.S. Wilson, Coupling Traditional Cultural Information and Flow 
Models for Aquif^ Management, 

Journal articles in nreparadon 

Amentt, M., A.E. Springer, T.E. Kolb. Transpiration rates of herbaceous understory in a pine 
forest, Journal to be determined, to be submitted. 

Springer, A.E. and G.M. Mann. Fault and fracture analysis for determining ground-water flow in 
deep bedrock aquifers. Water Resources Research, to be submitted. 

ABSTRACTS IN REVIEW 

Flora, S. and A. Springer, AHS abstract 

Mullen, G., A. Springer, AHS abstract 

ABSTRACTS OF PRESENTATIONS IN PRESS (all peer reviewed) 
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ABSTRACTS OF PRESENTATIONS PUBLISHED (all peer reviewed) 

(2002 4; 2001 4; 2000 12; 1999 9; 1998 7; 1997 9; 1996 5; 1995 3; 1994 1) 

Sabol, T., A. Springer, P. Umhoefer. 2002. Affect of the Sevier-Toroweap fault on groundwater 
modeling of the Kaibab Paiule Reservation, Nordiem Arizona, annual meeting. Geological 
Society of America, Rocky Mountain Section, CedarCity, UT. 

Springer, A. 2002. Coupling ethnohistorical information and groundwater models for the 
Coconino Plateau of the South Rim of the Grand Canyon, Spring-Fed Wetlands Conference, Las 
Vegas, NV, May 7-9, 2002, p. 23. 

Anderson, D., S. Welch, D. Fleishman, W. Odem, A. Springer, L. DeWald, and J. Kennedy, 
2002. Wetland Revitalization and channd stabilization at Clover Springs, Mo^llon Rim, 
Arizona, Spring-Fed Wetlands Conference, Las Vegas, NV, May 7-9, 2002, p. 27. 

Schlinger, C.M. and A. Springer, 2002. Navajo Aquifer Water Supplies for the Kayenta 
Community School, in Fractured-Rock Aquifers 2002, National Groimd Water Association, 
Westerville, OH, pp. 32-35. 

Springer, A., M. Amentt, L. DeWaid, T. Kolb, andD, Fischer. 2001. How does upland forest 
management affect groundwater recharge? Same old question, new methods, 14’'’ Annual 
Symposium of the Arizona Hydrological Society, September 12-15, 2001, Tucson, AZ. 

Kessler, J.A. and A.E. Springer, 2001 . Effectiveness of digital ^ologic framework models in 
large, data-poor, regional g-ound water models. 2001 annual meeting of the Geological Society 
of America, November 4-8, Boston, MA 

Springer, A.E. 2001 , Influences of land management changes on groundwater model 
parameters. 2001 annual meeting of the Geological Society of America, November 4-8, Boston, 
MA 

Springer, A.E. 2001. Hydrogeoiogic processes in the uplands of the Veide Watershed, Verde 
Watershed Symposium Slate of the Watershed in 2001, Camp Verde, Arizona. 

Amentt, M.A, A.E. Springer, T.E. Kolb, and L.D. DeWald, 2000. Restoration of a perched 
aquifer system through manipulation of transpiration at the watershed scale, 2000 annual meeting 
of the Geological Society of America, November 13-16, Reno, NV, v. 37, no. 7. 

Springer, A.E. 2000. Restoring and conserving recharge for aquifers throu^ forest management 
practices, 2000 annual meeting of the Geological Society of America, November 13-16, Reno, 
NV, V. 37. no. 7. 

Navarro, L.F., A.E. Springer, S.P. Maslansky, 2000. Modeling sustainable yield in a semi-arid, 
shallow groundwater basin supporting riparian vegetation and perennial spring, 2000 annual 
meeting of the Geological Society of America, November 13-16, Reno, NV, v. 37, no. 7. 
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Kessler, J.A. and A.E. Springer, 2000. Comparison of digital geologic framework models of the 
Redwall Muav Aquifer, Grand Canyon, Arizona, 2000 annual meeting of the Geological Society 
of America, November 13-16, Reno, NV, v. 37, no. 7. 

Springer, A. and C. Schlinger. 2000. Verde Watershed Research and Education Program, 13'^ 
Annual Symposium of the Arizona Hydrological Society, September 20-22, 2000, Phoenix, AZ. 

Navarro, L.F., A. Springer, S. Maslansky, 2000. Development in rural Arizona: A modeling 
approach to characterize ground- water supplies, 13“* Annual Symposium of the Arizona 
Hydrological Society, September 20-22, 2000, Phoenix, AZ. 

Springer, A., M. Amentt, L. DeWald, T. Kolb, and D. Fischer, 2000. Restoring riparian areas 
through landscape restoration: Influence of upland grazing, tree thinning, and fire on riparian 
ecosystems, Society for Ecolo^cal Restoration, International Symposium, Liverpool En^and, 
September 4-7, 2000. 

Springer, A. and D. Kreamer, 2000. Hydrology of springs in the Southern Colorado Plateau, 
Arizona Sonoran Desert Museum, Spring Ecosystems of N. Am. Deserts Symposium, Tucson, 
AZ May 5-6, 2000. 

Springer, A., 2000. Who Manages Ground-Water Oittside AMAs? The Grand Canyon Case 
Study, 20'^ anniversary Conference of Arizona Ground Water Management Act, Tempe, AZ, 

May 2, 2000. 

Atnentt, M., A. Springer, D. Fischer, L DeWald, E. Smith, S. Silbert. 2000. Watershed scale 
management at Hart Prairie, Arizona, 1*' Arizona Water Protection Fund Information Transfer 
Meeting, March 22-23, 2000, Phoenix, Arizona. 

Masek Lopez, S., A. Springer, J. Kennedy, K. Bohnenstiehl, 2000. Verde Valley's changing 
riparian habitat, 1“ Arizona Water Protection Fund Information Transfer Meeting, March 22-23, 
2000, Phoenix, Arizona. 

Springer, A., T. Godwin, L. DeWald, J. Hink. 2000. Hoxworth Springs riparian restoration 
project, V' Arizona Water Protection Fund Information Transfer Meeting, March 22-23, 2000, 
Phoenix, Arizona. 

T.N. Godwin, A.E. Springer, and L.E. DeWald, 1999. Restoration of a Degraded Perennial 
Spring fed Riparian System on the Colorado Plateau., EOS, Transactions American Geophysical 
Union, v. 80, no. 

Springer, A.E., 1 999. Threats to the values of springs and riparian ecosystems of the Grand 
Canyon by ground-water mining, invited for theme session The Sustainability Challenge 11: 

Water, 1 999 annual meeting of the Geological Society of America, October 23-25, Denver, CO, 

V. 31 no. 7. 



279 


Navarro, L.F. , A.E. Springer, S.P. Maslansky, 1999. Characterizing the impacts of the 
conversion of a semi-arid ground-water basin fiom rural to urban development, 1 999 annual 
meeting of the Geological Society of America, October 23-25, Denver, CO, v. 3 1 no. 7. 

Wilson, E.S., A.E. Springer, C.L. Winter, 1999. Delineating spring capture zones for the South 
Rim of the Grand Canyon, Arizona, using framework and numerical models, 1 999 annual 
meeting of the Geological Society of America, October 23-25, Denver, CO, v. 31 no. 7. 

S. Kelly and A.E. Springer, 1999. Recharge mechanisms for a deep, fractured sandstone aquifer 
in an arid to serai-arid environment, 1999 annual meeting of the Geological Society of America, 
October 23-25, Denver, CO, v. 31 no. 7. 

Kelly, S., A. Springer, and M. Vanderbilt, 1999. Recharge mechanisms for the 
Coconino-Schnebly Hill aquifer in the Lake Mary area, Coconino County, Northern Arizona 12'^ 
Annual Symposium of the Arizona Hydrological Society, September 9-10, 1999, Pinetop, AZ. 

Springer, A.E., L.E. DeWald, S.C. Church, and T.N. Godwin, 1999. Separating riparian 
community and hydrological responses caused by climatic variability from those due to 
ecological restoration. International Conference of the Society for Ecological Restoration, San 
Francisco, CA. 

Sayers, R. C., L. E. DeWald, and A. E. Springer, 1999. Plant community changes following 
cattle and elk exclusion at Hoxworth Springs. 13* annual meeting of the Arizona Riparian 
Council, Flagstaff, Arizona, April 30, 1999, program with abstracts 

Springer, A.E., T,N. Godwin, and L.E. DeWald, 1999. Quantiiying the difference between 
restoration method and climate in riparian restoration. 13* annual meeting of the Arizona 
Riparian Council, Flagstaff, Arizona, April 17, 1998, program with abstracts. 

Godwin, T.N., A.E. Springer, L.E. DeWald, 1998, Anthropogenic influences on spring 
dominated, high elevation riparian ecosystems in a semi-arid region. 1998 annual meeting of the 
Geological Society of America, October 26-29, Toronto, ON. 

Wilson, E. and A.E. Springer, and L. Winter, 1998, Hydrogeologic framework model for the 
South Rim of the Grand Canyon, Arizona, 1998 annual meeting of the Geological Society of 
America, October 26-29, Toronto, ON. 

Springer, A.E., 1 998, Unsustainability of ground-water use in arid regions, 1998 annual meeting 
of the Geological Society of America, October 26-29, Toronto, ON, v.30, no. 7. 

Springer, A., 1 998. Ground-water sustainability in Arizona. 1 1* Annual Symposium of the 
Arizona Hydrological Society, September 23-26, 1998, Tucson, AZ. 

Springer, A., L. DeWald, 1998. Evaluating success of restoring hydrological function to a high- 
elevation, seep-dominated riparian community. International Conference of the Society for 
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Ecological Restoration, September 28-30, Austin, TX, p. 118. 

Springer, A.E., AJ. Gavin, T.N. Godwin, D.P. Higgins, R.W. Wilkinson, 1998. 

Characterization and ecological restoration of pCTched aquifers in the Flagstaff, Arizona, area. 
Program with abstracts, Rocky Mountain Section Meeting of the Geological Society of America, 
May 26-26, Flagstaff, Arizona, v. 30, no.6. 

A. Springer, L. DeWald, T. Godwin, 1998. Hoxworth Springs: Restoration of a unique high- 
elevation riparian area. 12* annual meeting of the Arizona Riparian Council, Yuma, Arizona, 
April 17, 1998, program with abstracts 

Higgins, D. and A. Springer. 1997. Estimating vertical water leakage from aperched mountain 
basin aquifer, EOS, Transactions American Geophysical Union, v. 78, no. 

Springer, A.E., 1997. Conservation geology: a framework for unda-standing, restoring, and 
maintaining nature. Abstracts of the 1 997 annual meeting of the Geological Society of America. 

Gavin, A.J. and A.E. Springer. 1997. Conservation of a rare riparian community through 
hydrological restoration. Abstracts of the 1997 annual meeting of the Geological Society of 
America, v. 29, no. 7. 

Gilbert, B.A. and A.E. Springer, 1997. Hydrogeologic parameters necessary to conserve 
backwater habitats of the Colorado River, Grand Canyon, Arizona, Abstracts of the 1 997 annual 
meeting of the Geological Society of America, v. 29, no. 7. 

Wilkinson, R.W. and A.E. Springer, 1997. Determining background metals concentrations at a 
former munitions depot, Camp Navajo, Arizona, Abstracts of the 1997 annual meeting of the 
Geological Society of America, v. 29, no. 7. 

Parnell, R., A. Springer, L. Stevens, J. Bennett, T. Hoffhagle, T. Melis, and D. Stanitski-Martin, 
1997. Flood-induced backwater rejuvenation along the Colorado River in Grand Canyon, 
Arizona, in Abstracts and Executive Summaries of the Glen Canyon Dam Beach/Habitat 
Building Flow Symposium, Grand Canyon Monitoring and Research Center, Flagstaff, Arizona. 

Parnell, R. A. Springer, J. Bennett, and L. Stevens, 1997. Effects of the 1996 Glen Canyon Dam 
controlled flood on nutrient spiraling along the Colorado River corridor, Grand Canyon, Arizona, 
in Abstracts and Executive Summaries of the Glen Canyon Dam Beach/Habitat Building Flow 
Symposium, Grand Canyon Monitoring and Research Center, Flagstaff, Arizona. 

Johnstone, H.C., L.E. Stevens, D. Martin, R. Parnell, A. Springer. 1997. Windows of 
opportunity: rejuvenation of fish nursery habitats in Grand Canyon, Arizcna. Ecological Society 
of America, abstracts of annual meeting, 78; 1 1 8. 

Smith, E.B, M.S. Silbert, A.E. Springer, L.E. DeWald, A.J. Gavin, P. Curry, S. Church, A. 
Novak-Goodman, 1997. Integrated ecological restoration ofa high elevation riparian forest in 
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Northern Arizona, Ecological Society of America, abstracts of annual meeting, 78:187. 

Springer, A.E., W.D. Petroutson, J.C. Blakey, 1996. Hydraulic conductivity variability of a 
Colorado River reattachment bar induced by a controlled flood. EOS, Trans., Am. Geophysical 
Union, v. 77, no. 45, p. 

A.J. Gavin, A.E. Springer, L. DeWald, S. Silbert, E. Smith, 1996. Restoration of the volcanic 
hydrogeology of a critical high-elevation riparian community in Arizona, Abstracts of the 1 996 
annual meeting of the Geological Society of America, v.28, no. 7, p. A-347. 

Springer, A.E., J.M. Wright, P.B. Sbafrolh, J.C. Stromberg, D.T. Patten, 1996, Coupling of 
ground- water flow and riparian vegetation models to simulate the inpact of a reservoir release 
from New Waddell Dam into the Agua Fria River, Maricopa County, Arizona, 9* Annual 
Symposium of the Arizona Hydrological Society, program with abstracts. 

Shafroth, P.B., J.C. Stromberg, D.T. Patten, A.E. Springer, J.M. Wright, 1996. Riparian habitat 
enhancement and groundwater recharge: a feasibility study on the Agua Fria River, Maricopa 
County, Arizona, 9'^ Annual Symposium of the Arizona Hydrological Society, jrogram with 
abstracts. 

Gavin, A.J., A.E. Springer, L.E. DeWald, E. Smith, S. Silbert, 1996, Restoration of a rare, high- 
elevation riparian community, 10'*“ annual meeting of the Arizona Riparian Council, Prescott, 
Arizona, April 12, 1996, program with abstracts. 

Pfetroutson, W.D. and A.E. Springer, 1995, Hydraulic-conductivity measurements of 
reattachment bars on the Colorado River, 1995 annual meeting of Geological Society of 
America, program with abstracts, v. 27, no. 7. 

Dohm, S. and A.E. Springer, 1995, Hydrogeology and ground-water availability of the Bird 
Springs alluvial aquifer, Navajo Indian Reservation, 8*^ Annual Symposium of the Arizona 
Hydrological Society, Tucson, Arizona, program with abstracts. 

Petroutson, W.D., R.D. Parnell, and A.E. Springer, 1995, Hydraulic-conductivity measurements 
of reattachment bars on the Colorado River, 1995 annual meeting of the Arizona-Nevada 
Academy of Science, program with abstracts 

Springer, A.E., E.S. Bair, 1994, Natural-gradient tracer test using pesticides, EOS, Transactions, 
American Geophysical Union, v. 75, no. 44, p. 252. 

Finton, C.D., A.E. Springer, E.S. Bair, M.L. Jagucki, 1993, Estimating arrival of natural 
recharge at the water table using specific conductance, temperature and the detection of a 
conservative tracer, 1 993 annual meeting of Geological Society of America, program with 
abstracts, v. 25, no. 7. 


Springer, A.E., E.S. Bair, D. Beak, 1993, Agricultural chemical transport relative to a tracer 
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under natural recharge conditions in an alluvial valley aquifer, EOS, Transactions, American 
Geophysical Union, v. 74, no. 16, p. 129. 

Springer, A.E., C.D. Finton, and E.S. Bair, 1992. Agricultural water-quality:pesticides and 
nitrate in ground water at the Ohio Buried Valley Aquifa- Management Systems Evaluation 
Area, in 1 992 annual meeting of Geological Society of America, program with abstracts, v. 24, 
no. 7. 

Springer, A.E. and E.S. Bair, 1991. Distribution of agricultural chemicals relative to bromide at 
the Ohio Management Systems Evaluation Area, in 3^ Annual Midwest Ground Water 
Conference, Indianapolis, Indiana. 

Springer, A.E. and E.S. Bair, 1991. Comparison of methods used to delineate traveltime related 
capture zones of wells in a stratified-drift buried-valley aquifer, EOS, Transactions, American 
Geophysical Union, v. 72, no. 17, p. 111. 

Springer, A.E., and E.S. Bair, 1989. The importance of non-conliguous recharge areas to 
wellhead protection strategies in stratified-drift buried-valley aquifers: 34*’’ Annual Midwest 
Ground Water Conference, Kalamazoo, MI. 

OTHER PRESENTATIONS BY STUDENTS 

Curry, P., 1 997. Hydrological restoration of a high-elevation watershed and associated riparian 
community, Hart Prairie, Arizona, Arizona Universities Environmental Conference, Flagstaff, 
Arizona. 

Wilkinson, R.W., 1997. Springfiow hydrograph analysis; a tool for water-supply management 
and aquifer characterization, AWWA Water Resources Conference, Seattle, WA, 

PROJECT REPORTS (unpublished) 

Springer, A.E., J. Welch, J. Peeler, C. Schlinger. 2001. Final Project Report for Wastewater 
Disposition Project for the Big Park Wastewater Treatment District , 50 p. 

Masek Lopez, S. and A. E. Springer. 2001. Final Project Report for Upper Verde Valley 
riparian area historical analysis , Arizona Water Protection Fund, Arizona Water Protection Fund 
Grant No: 98-0057WPF, 26 p, with 42 p. Task 6 report. 

Springer, A.E., T. Godwin, L. DeWald, J. Hink, 1999. Final Project Report for Hoxworth 
Springs Riparian Restoration , Arizona Water Protection Fund Grant No: 96-003WPF, 62 p. 

Springer, A.E., T. Godwin, L. DeWald, S. Church, M. Silbert, E. Smith, 1999. Final Project 
Report Critical riparian habitat restoration along a perennial reach ofa Verde River tributary , 
Arizona Water Protection Fund Grant No: 95-006WPF, 97 p. 
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Springer, A.E. and M. Gavelle. 1 997. Final project report. Analysis and Interpretation of well 
cuttings from Black Mesa, Arizona, submitted to U.S. Geological Survey, award # 1434-WR-97- 
5A-00477. 

Springer, A.E. and M. Gavette. 1^7. Final projets report, Analysis and Interpretation of well 
cuttings from the Flagstaff, Arizona, area, submitted to U.S. Geological Survey, award # 1434- 
WR-97-5A-00455. 

Parnell, R., A. Springer, L. Stevens, 1998. Flood-induced backwater rejuvenation along the 
Colorado River in Grand Canyon, Arizona (continuation): 1997 final report. 

Parnell, R., A. Springer, L. Stevens, 1997. Flood-induced backwater rejuvenation along the 
Colorado River in Grand Canyon, Arizona: 1996 final report. 

Quarterly progress reports and annual technical reports submitted for Arizona Water Protection 
Fund grant numbers 95-005 WPF (4 per year since 3/96) and 96-006WPF (4 per year since 4/97). 
There are over 200 total pages in these progress reports.. 

Shafroth, P.B., J.C. Stromberg, D.T. Patten, A.E. Springer, J.M Wright, Dec. 1996. Ground- 
water recharge and riparian habitat enhancement from water discharge from New Waddell Dam 
into the Agua Fria River: Phase I—Planning and Feasibility, submitted to Arizona Dept, of Water 
Resources- Phoenix AMA, Grant #AUG94PH-4-00. 

GRANTS AWARDED (2002 $65,769; 2001 $178,000; 2000 $20,291; 1999 $557,923; 1998 
$6,100; 1997$173,665; 1996 $240,690; 1995 $52,585; Total --$1,240,000) 

NAU GeoWall, co-P.I. Tom Hoisch, ELearning Initiative, Proposition 301, $23,500, 2/02-6/02. 

Middle Verde Springs Monitoring Study, USDA-FS (Coconino, Tonto, Prescott), $9,997, 6/02- 
12/15/05. 

Delination of capture zones of the Kaibab Paiute Reservation (Year 2), U.S. EPA (through 
Kaibab Paiute), $20,407, 5/30/02- 1 2/3 1/02 

Regional aquifers characterization through spring discharge aialysis, USGS Section 104B 
through U of A Water Resources Research Center, $1 1,865, 3/02-2/03. 

Middle Verde Springs monitoring study, Salt River Project, $20,000, 7/01-9/02 

Delineation of capture zones of the Kaibab Paiute Reservation, U.S. EPA (through Kaibab 
Paiute), $14,175, 5/01/01 to 5/31/02 

Ecological Restoration Instititute, Pl-Diana Elder Anderson, co-PIs, K. Anderson and Abe 
Springer, $65,682, 09/01/10 to 08/31/03 



284 


Restoration of wet meadows: Influence of burning herbaceous communities on groundwater 
recharge, Bureau of Land Management, co-P.I. Tom Kolb, $57,216, 6/01 to 6/03. 

Big Park Wastewater Recharge Project, Big Park Wastewater District, co P.I. C. Schlinger, 
$20,947, 1/01-12/01. 

Coconino Plateau Hydrology Workshop, Arizona Department of Water Resources and US. 
Bureau of Reclamation, $4,500, 10/00-8/31. 

Rates and amounts of discharge from seeps and springs of the Redwall-Muav aquifer. Grand 
Canyon, Arizona, Grand Canyon Association, $4,416, 6/00-5/01 . 

Ponderosa pine water balance at Hart Prairie: Role of herbaceous transpiration, co-P.L Tom 
Kolb, Water Resources Research Center, $10,375, 6/00-12/01. 

Massie Pilot Project, Environmental Research and Education Center, Department of Energy, 
$50,000, (Rich Foust is P.I., but I m using 80 % of fimds), 10/99 to 5/02 

Review of WQARF Remedial Actions, Arizona Department of Environmental Quality, $4,000, 
5/99 to 6/00. 

Upper Verde Valley riparian area historical analysis, Arizona Water Protection Fund, $44,019, 
5/99 to 2/01. 

Watershed restoration of a high-elevation riparian community, Arizona Water Protection Fund, 
co-P.I. with L. DeWald, W. Odem, $286,275, 8/99 to 8/02. 

Verde River headwaters riparian restoration demonstration project, Arizona Water Protection 
Fund, co-P.I. with D. Anderson, W. Odem, L. DeWald, $193,629, 9/99 to 9/02. 

Fracture and conduit flow characterization of a deep regional carbonate aquifer, HBCU/MIA 
consortium. Department of Energy, $6,100, 10/98 to 9/99. 

Bioremediation of hydrocarbon spills in the Coconino National Forest, U.S. Forest Service, co- 
P.I. with G. Southam, $40,000, 1997. 

Investigation of attenuation and natural remediation of acid mine drainage, Iron King Mine, 
Verde Valley, Arizona, Phelps Dodge, co-P.L with R. Parnell, $24,843, 5/97 to 4/98. 

Analysis and interpretation of well cuttings from the Flagstaff Arizona, area. U.S. Geological 
Survey, lead P.I., co-P.L with R. Parnell, $4,300, 4/97 to 9/97. 

Analysis and interpretation of well cuttings from Black Mesa, Arizona, U.S. Geological Survey, 
lead P.I., co-P.I. with R. Parnell, $7,865, 4/97 to 9/97. 
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Unanticipated Glen Canyon Dam high flows: lnq>acts on nutrient cycling and backwaters, co-P.I. 
with R. Parnell, $16,440, 2/13/97 to 12/31/97. 

Influence of regional ground-water on the Grand Canyon, NAU Organized Research, $14,920, 

7/97 to 6/98. 

Hoxworth Springs Riparian Restoration, Arizona Water Protection Fund, lead P.I., co-P.L with 
L. E. DeWald, $31,545, 2/1/97 to 1/31/99. 

Response of Bebb Willow to Riparian Restoration, Arizona Water Protection Fund, co-P.I. with 
L.E. DeWald, $33,752, 2/1/97 to 1/31/99. 

A proposal to continue monitoring backwater rejuvenation along the Colorado River, Grand 
Canyon, Arizona, Bureau of Reclamation, co-P.L with L.E. Stevens and R. Parnell, $75,999, 

10/96 to 9/97. 

Analysis and interpretation of well cutting from three separate wells around Flagstaff, Arizona, 
U.S. Geological Survey, P.I., $4,500, 6/96 to 8/96. 

Evaluation of backwater rejuvenation along the Colorado River in the Grand Canyon, Arizona, 
U.S. Bureau of Reclamation, co-P.I. with R.A. Parnell, and L. Stevens, $33,000, 10/95 to 9/96. 

Evaluation and exploration of ground-water resources using remote sensing, geologic mapping 
and geophysical techniques, U.S. Geological Survey, $39,876, 1/96 to 10/96. 

Critical riparian habitat restoration along a perennial reach of a Verde River Tributary, Arizona 
Water Protection Fund, lead P.I., co-P.I. with L. DeWald (Forestry), $102,535, 3/96 to 3/99. 

Development of a water budget for water discharged from New Waddell Dam into the Agua Fria 
River, Arizona Department of Water Resources, $5,000, 10/95 to 10/96. 

Transient ground-water flow and storage in perched volcanic aquifers. Organized Research, 
NAU, P.I., $17,780, 7/96 to 6/97. 

Hydrogeologic computer curriculum. Instructional & Curricular Development Grant, Northern 
Arizona University, P.I., $2,435, 7/95 to 6/96. 

"Safe Yield" of an aquifer supplying basdlow to a stream in Arizona, Organized Research, 
Northern Arizona University, P.I., $12,150, 7/95 to 6/96. 

GRANTS PENDING 

GRANTS IN PROGRESS 

Timing of karst development and spring origins in the Grand Canyon of the Colorado River, co- 
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P.l. with TBA, NSF, to be submitted. 

Influences of land-use management practices on recharge to a deep regional aquifer, co-P.L, 

NSF, to be submitted. 

GRANTS NOT FUNDED (only 2001) 

Grand Canyon science and managment imnKi^ioD: a multidisciplinary water resources project, 
NSF-IGERT, CO-PI with Dave Kreamer and Peter Starkweather (UNLV), Dan McCool (U. Utah), 
and Chris Duffy (Penn State), $2,500,000, 7/02 to 6/07 (resubmitted) 

Dynamics of Coupled Natural and Human Systems, NSF-Biocomplexity, PI-Diana Elder 
Anderson, Co-PIs, Kirk Anderson, Theodore Neff, Sr. Personnel- A. Springer, $739,928, 
09/01/01 to 8/31/05 

Between 1994 and 2000, non-fimded proposals included 19 other proposals submitted either as a 
prinicpal or co^rincipal investigator to the U.S. Environmental Protection Agency, U.S. 
Department of Agriculture, and National Science Foundation, 



287 


GRADUATE THESIS INVOLVEMENT 

Masters Students in Geology (advisor): 1 1 completed, 6.5 in progress 

Amentt, Melissa A. 2002. Hydrogeology and evapotranspiration of the herbaceous understory at 
a high-elevation riparian community. Hart Prairie, Arizona. 

Navarro, Luis, 2002. Characterization and ground-water flow modeling of the Mint 
WashAVilliamson Valley area, Yavapai County, 140 p. 

Wilkinson, Randall, 2000. Water resources ofBellemont Park, Coconino County, Arizona, p. 
262. 

Kelly, Sarah, 2000. Ground-water flow simulation and recharge sources for a fractured sandstone 
aquifer, Coconino, County, Arizona, 145 p. 

Wilson, Eric, 2000. Geologic framework and numerical flow models of the Coconino Plateau 
Aquifer, Grand Canyon, Arizona, 72 p. 

Semmens, Betsy A., 1999. Hydrogsologic characterization and numerical transport simulations 
of a reattachment-bar aquifer in the Colorado River, 184 p. 

Higgins, Daniel P., 1998. Leakage simulations from a perched mountain aquifer in the Inner 
Basin, San Francisco Mountain, Arizona, 141 p. 

Gavin, Andrew J., 1998. Hydrogeology and numerical simulation of a spring-dominated, high- 
elevation riparian community, Hart Prairie, Arizona, 177 p. 

Wright, Julie M., 1 997. Coupling ground-water and riparian vegetation models to simulate 
impacts of a reservoir release from Lake Pleasant, Maricopa County, Arizona, 1 16 p. 

Petroutson, William D., 1997. Interpretive simulations of advective flowpaths across a 
reattachment bar during different Colorado River flow regimes, 1 59 p. 

Dohm, Stephan, 1 995 . Hydrogeology and ground-water availability of the Bird Springs alluvial 
aquifer on the Navajo Indian Reservation. 

In Progress: Tim Godwin, James Kessler, Tom Sabol, Stephen Flora, Gina Mullen, Lanya 
Ross, Ron Griffiths (co-advised) 

Masters Students in Geology (committee): 7 completed, 1 in progress 
Completed: Corey Allen ( 95), Dana Strength ( 97), Katie Gumming ( 97), Jeff Bennett ( 97), 
John Malusa ( 98), Sarah Rogers ( 99), Andrew Schroth (01) 

In Progress: Amy Welty 
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Masters Students in Earth Science (committee): 1 completed 
Completed: Elsbeth Antencio ( 96) 

Masters Students in Forestry (committee): 3 completed, 0 in progress 
Completed: Brad Baum ( 99), Stephanie Church ( 00), Dylan Fisher (01) 
In Progress: 

Doctoral Students in Forestry (committee): I completed, 0 in progress 
Completed: Jonathan Horton (Comprehensive exam 99, Defense 00) 

In Progress: 

Masters Students in Biology (committee): I completed 
Completed: Debbie Wong ( 98) 
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SENIOR THESIS/RESEARCH ADVISING: 9 theses and 3 research projects completed 

Joe Welch, 200 1 . Big Park wastewater disposition project, (supervised senior research). 

Tower, Lisa, 2000. Baseflow of Oak Creek, West Clear Creek, and Wet Beaver Creek, 
(supervised ENV485/490 research). 

Kennedy, Jeff, 2000. Channel incision and straightening on the Southern Colorado Plateau at 
Clover Spring, Arizona. 39 p. (co-advised with Diana Anderson, CESE) 

Vanderbilt, Mark, 1998. Analysis of Southern Oscillation Influence on water levels in the Lake 
Mary and Woody Mountain aquifers (senior research project), 200 p. 

Puhn, Ken, 1998. An analysis of sublimation in the Hart Prairie area of Arizona, 38 p. 

Gavette, Matthew, 1 997. Analysis and interpretation of well cuttings from the Fla^taff and 
Black Mesa areas, Arizona, 239 p. 

Reymers, Vanessa J., 1997. Analysis and interpretation of a numerical model of the perched 
aquifer system at Hoxworth Springs, Coconino County, Arizona, 32 p. 

Curry, Patrick J., 1997. Hydrological restoration of a high elevation watershed and associated 
riparian community Hart Prairie, Arizona, 48 p. 

Kay, John T., 1 997. Saturated and unsaturated flow of water through hydrocarbon contaminated 
soils, 78 p. 

O'Brien, G. 1 997. The effects of test beach/habitat building flows on hydraulic conductivity in 
the reattachment bar and return current channel at 55.5R mile on the Colorado River in Grand 
Canyon, 69 p. 

Lee, Robert CL., 1996. Characterization and spatial variability of hydraulic conductivity and soil 
texture in a seep dominated riparian community. Hart Prairie, Arizona. 

Shetter, Timothy C., 1996. Analysis and interpretation of well cuttings from two deep water 
wells in Northern Arizona. 

In Progress: n/a (Sabbatical 2000-2001) 

OTHER ADVISING 

Mentor for NASA SHARP Plus summer program. Mentored gifted high school student 
(Nicholas Negrete) for 8 weeks in the summer of 1997. 

Faculty advisor for approximately 15 undergraduates per year. 
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NOTEWORTHY ACCOMPLISHMENTS OF GRADUATE STUDENTS ($21,500) 


Jeff Kennedy, 2000 - Hooper Undergraduate Research Award, 

Sarah Kelly, 1998 - ARCS Scholarship, $6,000 

Betsy Gilbert, 1997 - Arizona Hydrologcal Society Scholarship, $500 

Betsy Gilbert, 1997 - ARCS Scholarship, $6,000 

Julie Wright, 1997 - Errol L. Montgomery Prize in Geology, $1,000 

Julie Wright, 1996 - ARCS Scholarship, $6,000 

Bill Petroutson, 1 995 - Arizona Hydrological Society Scholarship, $500 

Stephan Dohm, 1995 - National Ground Water Association Student Fellowship, $1,000 

Stephan Dohm, 1994 - Arizona Hydrological Society Scholarship, $500 

VISITING LECTURES 

2001 The College of Wooster, Dept, of Geology 

200 1 The Ohio State University, Dept, of Geological Sciences 

200 1 Illinois State Water Survey, Champaign-Urbana, Illinois 

2001 University of Wisconsin-Madison, Dept, of Geology and Geophysics 

2001 University of Minnesota, Dept, of Geology and Geophysics 

2000 University of Arizona. Dept, of Hydrology and Water Resources 

2000 University of New Mexico, Dept, of Geology 

1 999 California State University, Sacramento, DepL of Geology 
1998 University of Texas, Dept, of Geological Sciences 

INVITED LECTURES 

2001 Arizona Hydrological Society - Annual Symposium - Luncheon speaker 
1997 Arizona State University, Dept, of Plant Biology, 

1 997 Arizona Hydrological Society - Phoenix Chapter 
1 995 Arizona Hydrological Society - Phoenix Chapter 

SERVICE- Academic 


Department 


2001-2002 

2001-2002 

1999-2000 

1997- 1998 

1998- 1999 
1995-1998 

1999- 2000 
1995-1997 


Flagstaff Earth Science Seminar Series coordinator 
GIS and GeoWall committees 

External relations committee (newsletters, development, river trip) 

Chair, Screening committee for Assistant Professor position in Geology and 
Environmental Sciences specializing in geomorphology, 68 applications, 2 hired 
Undergraduate curriculum/Liberal Studies committee 
Graduate Committee, reviewed 40 to 60 graduate applications per year 
Graduate Committee 

Computer Committee, helped write successful grant proposal for new computer 
lab (1995/96) 
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1995- 2001 Invited and hosted 1996-2001 Biidsall Dreiss Distinguished Lecturers of the 

Hydrogeology Division of the Geological Society of America 

1997 Presentation in Flagstaff Eardi Science Seminar Series entitled The geology of 
conservation: the physical science components of conservation science. 

1996 Organized a workshop in ttie Geology Department on ranote sensing methods for 

finding water resources in fire Flagstaff area. 

1 994- 1 995 Undergraduate Committee 

College 

2001-2002 College curriculum committee 

1 999-2000 College representative on Campus-Wide ad-hoc GIS subcommittee 

1 998 Served on a grade appeal committee 

1 996- 1 999 Marshall for three commencements and Reader for one commencement 
University 


2000-2001 

2000 

1999-2000 

1999-2000 

1999-2000 

1998-2000 

1998 

1996-2000 

1996-1997 


Co-coordinator of Verde Watershed Research and Education Program in Center 
for Sustainable Environments at NAU 

Gave 2-hour presentation to 15 high school, Native Americans for Earth Circles 
Environmental Conference 

Member planning committee for Salt River Project Centennial gift 
Planned, developed, reviewed, and assessed new Colloqium curriculum for new 
Liberal Studies Program and taught new UClOl course. 

Member Center for Environmental Sustainability Outreach/Development 
Committee 

Liberal Studies Council member, reviewed 100s of syllabi, participated in many 
discussions related to the new Liberal Studies curriculum (met 2 to 4 hrs/week) 
Resource expert, Ponderosa Group workshop, one of 4 experts to present research 
information and to facilitate discussions among 20 NAU faculty on incorporating 
principles of sustainability into the curriculum. 

Member, Plarming Committee for Ponderosa Group, a University-wide group 
committed to incorporating principles of sustainability into curriculum. 

Member, Planning Committee for five-day workshop for university educators 
entitled "Southwest Institute for Sustainability in Higher Education" 


SERVICE- Professional 


National/international professional societies 

200 1 -2002 GSA Hydrogeology Division Distinguished Service Award Committee (Chair in 
2002) 

2000 Created and organized theme session for annual GSA meeting in Reno entitled 

Restoring and Sustaining Aquifeis for their In-Situ Values 
1 998 Created. and organized theme session for annual Geological Society of America 
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meeting in T oronto entitled Ground-Water Sustainability . 

1 997 Co-organized and co-lead 2-day workshop for Historically Black Colleges and 

Universities/Minorities Consortium related to 3 Environmental Science courses 
developed at NAU and Clark Atlanta University. 

1 997 Created and organized theme session for annual Geological Society of America 

meeting in Salt Lake City entitled "Conservation Geology; Restoring and 
Maintaining Earth's Ecosystems". 


Local/state/regional professional societies 


2001-2002 

2001 

2000-2001 

2000-2001 

1999 

1999 

1999 

1999 

1997-1998 

1995-1999 

1997-1999 

1995-1999 

1997 

1997 

1997 

1997 

1995-1996 

1996 


Member plarming committee for 2002 AHS Symposium 
Co-coordinator of Verde Watershed Symposium and Field Trip to Verde 
Headwaters 

Member planning committee and editor of proceedings volume for Coconino 
Plateau Hydrology Workshop, I 14 day technical workshop held at NAU to 
discuss Grand Canyon Hydrology, edited proceedings volume 
Arizona Water Resources Research Center Advisory Council, met twice a >ear, 
reviewed about 1 0 grant proposals per year 

Member planning committee for 1 999 Arizona Hydrological Society Symposium 
(participated in biweekly 1-2 hour conference calls for 3 months) 

Led field trip for Commissioners of the Arizona Water Protection Fund to Hart 
Prairie 

Organized and managed first AHS-Flagstaff Chapter Internship, awarded $2,000 
to one student and coordinated 240 hours of work. 

Organizer and co-leader for field trip of the Arizona Riparian Council armual 
meeting to Hoxworth Springs and Hart Prairie. 

Organized and led field trip and chaired theme session for 1998 Rocky Mountain 
Section meeting of GSA in Flagstaff. 

President, Flagstaff Chapter of the Arizona Hydrological Society, coordinated 
monthly activities for over 30 members of local chapter. 

Vice-President, State Corporate Board, Arizona Hydrological Society. 

Member, Corporate Board of Arizona Hydrological Society, 9 member state-wide 
board to manage the society, met quarterly. 

Co-Leader for 35 person Arizona Hydrogeological Society Hydrology/Geology 
Bus tour of Verde Valley, Flagstaff area, and Payson area. 

Participated in workshop with 30+ experts in Arizona to develop riparian area 
rapid assessment program 

Co-coordinated field trip to Camp Navajo, Bellemont, Arizona, for Flagstaff 
Chapter of the Arizona Hydrological Society 

Participated in scientific review panel to address comments submitted to USFS 
about the Tusayan Growth Draft Environmental hnpact Statement 
Co-Chair, 9th Annual Symposium of the Arizona Hydrological Society, over 70 
presentations over two days with 250 in attendance and a $45,000 budget, 
organized a one day field trip 

Participated an all-day workshop with 30 other experts in Tucson for establishing 
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riparian research priorities. 

1 996 Participated in workshops for the development of monitoring and research 

programming for the Grand Canyon Monitoring and Research Center. 

Journal/book reviewer 


2002 Reviewed chapter for Ecological Restoration of Southwestern Ponderosa Pine 

Forests book 

2001 Reviewed manuscript for J. of Hydrology 

1 998 Diary reviewer for hoo^ Environmental Geology: An Earth Systems Science 

Approach 

1 998 Reviewed manuscript for USDA National Soil Tilth Lab for submission to JEQ 

1 998 Reviewed the book Perspectives on Sustainable Development of Water Resources 

in Kansas for the journal Geotimes. 

1998 Reviewed manuscripts WR98-203 and WR98-204 for the journal Water 

Resources Research 

1 998 Reviewed a book proposal for W.H. Freeman and Co. Publishers 

1 998 Reviewed the book Applied Ground-Water Hydrology and Well Hydraulics for 

the journal Ground Water 

1 998 Reviewed manuscript Q98-39 for the Journal of Environmental Quality 

1 996 Reviewed journal article for Contaminant Hydrology 

Grant proposal reviewer 

200 1 Reviewed one NSF proposal 

2000 Reviewed one NSF proposal 

2000 Reviewed one Coop. Inst, for Coastal and Estuarine Environ. Tech, proposal 

1 999 Reviewed two NSF proposals 

1 998 Reviewed one NSF proposal 

1 997 Reviewed two NSF proposals 

1 997 Reviewed two American Chemical Sodety proposals. 

SERVICE - Community 

2002 Coconino County Science Advisory Group - for new county plan 

2002 Interviewed for article about regional aquifer in Arizona Daily Sun 

2002 Member Black Mesa Trust Advisory Board 

2000-200 1 Planning committee for Earth Notes, KNAU environmental piece 
2000-2001 Numerous newspaper and radio interviews for new Verde Watershed Research 
and Education Program 

2000 Participated in panel discuss on Water Issues for Flagstaff Festival of Science 

1 999 Interviewed for article on Dry Lake in the Arizona Daily Sun 

1999 Presented talk on basic vs. applied science issues in water at the Science Issue 

Education Day of the Flagstaff Leadership Program to 25 leaders in Flagstaff 

1998 Presented twilight talk at the Museum of Northern Arizona for Flagstaff Festival 
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1998 

1997 

1997 

1997 

1997 

1997 

1997 

1995- 

1996 

1996 

1996 


of Science entitled El Nino and Groundwater . 

Natural History Institute planning committee for Museum of Northan Arizona, 
one half day meeting and monddy follow-ups. 

Provided information for KNAU SCTies on water issues in Northern Arizona 
Presented talk entitled "How much water for Flagstaff?" at Flagstaff Science 
Issues day of the Flagstaff leadership program to 40 leaders in Flagstaff 
Wrote letter to editor of Arizona Daily Sun concerning Canyon Forest Village 
Growth Draft Environmental Impact Statement 

Wrote 6 page comment letter to Kaibab National Forest concerning Canyon Forest 
Village Growth Draft Environmental Impact Statement 
Co-led field trip at Hart Prairie Preserve as part of Flagstaff Festival of Science 
Co-coordinated with the Grand Canyon Trust a public forum on ground-water 
issues related to the Tusayan Growth Environmental Impact 
1 997 Coordinated volunteer work days at The Nature Conservancy preserve for 

hydrological restoration 

Presented talk entitled "Springs, Seeps, and Shallow Ground Water" for over 1 00 
persons at Flagstaff Festival of Science. 

Participated in NAU on the Move video related to research at Hart Prairie 
Appeared on evening news segments on channels 3 and 5 in Phoenix related to 
research at Hart Prairie 
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OTHER ACTIVITIES 

Aquifer tests of Second Mesa Day School wells, analyzed and reviewed and made 
recommendations based on constant rate pumping, and step tests of wells, 2002. 

Aquifer tests of Kayenta Boarding School wells, analyzed and reviewed and made 
recommendations based on pumping and step tests of well, 2000-2001. 

Bioremediation feasibility study at former flammable stor^e areas, Coconino National Forest, 
Mormon Lake Ranger District, 1996-1997. 

Expert for the City of Flagstaff for a case, Crawley vs. the City of Flagstaff, reviewed 
hydrological reports and studies, 1995-1997 

Hydrogeology of Colorado River beach deposits, U.S. Dept, of Interior, Bureau of Reclamation, 
Glen Canyon Environmental Studies, conducted and analyzed pneumatic slug tests for over 60 
wells in Colorado River beaches, measured and analyzed water levels, 1995-1997. 

On-site hydrogeologist, Ohio Management Systems Evaluation Area, Piketon, Ohio, oversaw 
drilling and logging of over 90 monitoring wells, conducted tracer tests, supervised collection of 
over 7,000 ground-water samples, constructed flow and transport models, 1991-1994. 

Ground- water resource evaluation for a 105 lot subdivision, Price Development Corp., Fairfield 
County, Ohio, conducted and analyzed aquifer tests, logged wells, constructed geologic maps and 
cross sections, 1993. 

Field investigations for a trial, Brady Lake Citizens Assoc, vs. the City of Kent, Ohio, conducted 
lakebed permeability measurements and analysis, 1991. 

Ground-water flow assessment, Frito Lay, Wooster, Ohio, summarized geology and ground- 
water flow in Killbuck Creek alluvial valley aquifer, 1990. 

Ground-water modeling project, City of Wooster, Ohio, concerning delineation of Wellhead 
Protection Areas of municipal wellfields in an alluvial valley aquifer, 1989-1990. 
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STATEMENT OF POLICY 


lie Office cr Surface Mininc Reclamation and Enf orcement of the 
.S. Deparir.ent of the Interior (OSMl has issued a draf- 
envircnmenial impacr statement (DEIS) evaluating a permit 
application from Peabody Coal Company (Peabody; zo mine Black Mesa 
Coal. The DEIS srates that CSM is considering onl’” two 

alternatives to issue a permit to Peabody for mining operat ■ or-s as 
is or to deny the oermlt. The Kopi Indian Tribe believes a broader 
range of alternatives should be considered by OSM and that the DEIS 
and related Cumulative Hydrologic Impact Assessment (CHIA; are 
inadequate in several important respects. The Kopi Indian Tribe 
demands that OSM issue only a conditional permit that would include 
at least the following: 

(a) Require Peabody to provide further information on and 
implement alternative technologies or procedures to transport 
coal other than the present mix of coal and water through the 
slurry line; 

(b) Revise the n^js c-mine land use plan to reciassi.^y all 
impoundment structures as temoorarv, requiring removal as 
mining activities ceases; 

(c) Remove the finding of no material hydrologic damage from the 
DEIS and CKIA and instead conclude on the basis of existing 
data that nc reliable scientific conclusion can be drawn and 
gather further data upon which to base a reliable scientific 
conclusion ; 

(d) Require Peabody to agree with the Hopi Tribe to a schedule of 
release of water from surface water impoundments that results 
in no disruotion -to normal, ore-mine streamflow conditions; 

/ 

(e) Require Peabody to adopt an archaeological resources program 
(Including establishment of a Black Mesa Cultural Resources 
Center on the Hopi Reservation) that is acceptable to the Hopi 
Indian Tribe; 

(f) Require Peabody to adopt a program that is acceptable to the 
Hopi Indian Tribe for the repatriation of all human remains 
removed during mining operations; 

(g) Provide financial support for Kopi DMRE program until new 
Section 710 Legislation is passed; and 

(h) Evaluate the procedure of mixing of Black Mesa coal and 
Kayenta coal and the calculation for payment of coal royalty. 
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PEC 1 7 1993 

'?/*,Siij]iiiK(l|2j3|4|5 

A 

Vernon Masayesva 

CXAIRMAN 

Patrick C. Dallas 

vtCs'Cha:r\4AN 


BY FEDERAL EXPRESS 


• ki OIXTa ^ ^ X 

Mr. Robert J. Durmer 

U.S. Army Corps of Engineers 

Los Angeles District 

Arizona Regulatory Field Office 

3636 North Central Avenue, Suite 760 

Phoenix, Arizona SS012-1936 


Re : Black Kesa-Kavehta Mines 


Gentlemen: 

In response to your November 18 notice and 
solicitation for comments, the Hopi Tribe submits these 
comments regarding Peabody Coal Company's ("PCC's") 
request for authorization to discharge dredged and fill 
material into waters of the United States at the Black 
Mesa and Kayenta Mines under section 404 of the Clean 
Water Act, /3 3 U.S.C. § 1344 (1936). 


I. SUMMARY 


PCC has requested that the U.S. Army Corps of 
E.ngineers ("the Corps") authorize, under Nationwide 
Permit No. 21, 33 C.F.R. Part 330 Appendix A (3) (21) , 
the discharge of ^ dre dged and fill material into the 
waters of the United lltates— at" the 3i'ack Mesa and 
Kayenta Mines in Arizona. According to the regulations 
governing nationwide permits, these permits "are 
designed to regulate with little, if any, delay or 
paperwork certain activities having minimal impacts." 

33 C.F.R. § 330.1(b). For those activities with more 
than minimal impact, these same regulations require that 
an individtral permit be required of the applicant. 

§ 330, Nationwide Permit Conditions, § 13(d). 


P.O. BOX 123 — KYXOTS.MOVI, ARIZONA — 86039 — (602) 734-2441 
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An individual permit is required for the 
impoundments for at least three reasons. First, The 
Corps has improperly limited the scope of its review to 
iTrpni!ndTnents\ Constructed after October 5, 1984. The 
Corps has th^ legal authority" ro reyTev all of the 
impoundments at the BlacK Mesa—Kayenta Mine, ^s the 
discussion below indicates, and failing to do so results 
in an incomplete accounting of the adverse impacts 
associated with these structures. Without the proper 
accounting of all impacts, a conclusion that the impacts 
are minimal is premature and unwarranted. 

Second, even .if one somehow ignores the pre-1984 
impoundments, the available information on the post-1984 
impoundments is insufficient for the Corps to find that 
these impoundments have only minimal impact. For 
example, information is lacking regarding the impacts of 
these impoundments o n wetlands, r ipa rian vegetation , 
wi.j^_dli^e__bLafe4rfeat , and dowTistream~nows . Given hhe lack 
of necessary information on these impoundments , the 
“^orps is not in a position to authorize them under 
Nationwide Permit No. 21. 


Finally, the limited information available on the 
impoundments plainly indicates that their impacts are 
more than minimal and that an individual permit is 
required. There are, for example, well over 100 
■-ispoiindments which control the runoff fro m rouqh Jj4-a— - 
■ _62 , OQ^acr e ~grea:7~~fanqe~ irr~grze~ii^to~ 755" acr^feet; 
have a cuSuirat4.^ve-- capacity of almost 5,500 ^ r- e - f a et j 
result in evaporative loss of several hundred acre-feet 
or more per year; and are virtually never dewatered. 

The construction, maintenance and operation of these 
impoundments can hardly be characterized as having 
minimal i mpacts on the surrounding arid environment and 
^f ragile^liydrologic system. 


For these reasons, an individual permit which 
includes mitigation measures directed at protecting 
downstream flows is warranted and should be required by 
the Corps. This would require PCC to obtain one 
individual permit for the mines, not one for each 
impoundment . 

The Tribe would like to emphasize, as it has in 
the past, that is does not oppose the mining and 
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processing of coal at the mines, provided that the 
environmental and hydrologic impacts are properly 
analyzed and the environment is protected. Under the 
present circumstances, however , ^her e p re - 1 9 8 4 
impoundments have been excluded rrom consideration, 
information on impacts is lacking, and the information 
that is available shows more than minimal impacts, the 
individual permit process should be initiated. 


II. DISCUSSION 


A. Pre-1984 Impoundments 


As the Corps' November 18 solicitation for 
comments reflects, the Corps has taken the position that 
its jurisdiction to consider environmental impacts 
produced by the fill activities extends only to those 
activities occurring after October 5, 1984. In fact, 
the Corps retains jurisdiction over pre-1984 
impoundments at the Black Mesa and Kayenta Mines under 
they' discretionary authority" given to t he Cor ps un ^der 
3 3 C^ . R . §§ 330 . 1 fd l aiid 330.4(e)~i PufsuSvt^o this 


ciscretionaryauthority , the Corps may "suspend, modify, 
or revoke" authorizations under a nationwide permit upon 
a finding that the individual or cumulative adverse 
impacts are "more than minimal." § 330.1(d). 

According to our information, there ar eS,68 pre- 

1984 impoundments, with a combined total capacity or 

almost a,ann ? cre-feet. Some of the largest 
impoundments among them, N7-D, N14-D and J16-L, have 
individual capacities of 755, 559, and 484 acre-feet' 
respectively. These struc'tur^ are virtuarTy~agyer 
dewatered. As a result, the impoundments retain water 
which would otherwise make its way downstream, either 
directly or indirectly, to recharge the alluvium and 
provide downstream benefits. Some of the larger of 
these impoundments are located onl y 4 miles from 
downstream Hopi lands. 


The storage of water in impoundments could result 
in the loss of downstreeim reaches that support habitat . 
for birds, and other native plant and animal life, and 
adversely affect the delicate balances that exist with 
respect to these species. This retention of water could 
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also result in the loss of discharges into the wash 
which create wet zones used for stock or domestic 
animals. Moreover, the evaporative loss associated with 
these structures may exacerbate the loss of indirect 
benefits downstream. 

These figures alone require the Co^s to 
exercise its ciscretion arv authority and insist that PCC 
obtain an individual permit fox these" impoundments . 
Furthermore, there is a corresponding lack of 
information on these structures, such as their impacts 
on wetlands, riparian vegetation, and wildlife habitat, 
which further mandates an exercise of discretionary 
authority on the Corps' part. A chart detailing the 
capacity of these pre-19a4 impoundments is enclosed. 

B . PQst-1984 Impoundments 


1 . An Individual Permit Ts Mecessarv 

As a preliminary matter, it should be noted that 
the information necessary to properly analyze the 
\ adverse en vi . gfinm ftnta 1 and hydrologic impacts associated 
with the pnst-iqs4 ■^fmrtiire .q is lacking, just as with 
the pre-198 - For example, the impact of 

the posTOTsFi impoundments on wetlands is apparently 
unknown, as no wetlands delineation has been compierea 
in accordance with the requirements of 33 C.F.R. 

§ 330.1(e)(3), Nor is there any information-in the 
Corps' solicitation for comments on riparian vegetation 
or wildlife habitat. To the extent that there is 
information available, however, it indicates that the 
impoundments at issue have significant impacts on the 
environment. These significant impacts are discussed in 
more detail below. 

a . Impacts Associated with Tmpozjndm^nts 

The significant environmental impacts associated 
with PCC's post-1984 impoundments make them subject to 
an individual permit. Section 13(d) of the nationwide 
permit conditions, found at 33 C.F.R. § 330, requires 
Y^that the district engineer, upon a finding of "more than 

V a± nlSa.l " adverse impacts, to direct the appli<sant-"Pa 

^^eek— an— individual -per^t. In addition, in adopting the 
current version of Nationwide Permit No. 21, the Corps 
specifically stated that an individual permit would be 
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required upon a finding of "more than minimal” impacts. 
56 Fed. Reg. 14605 (April 10, 1991). 


The 54 impoundments at issue have a total storage 
capacity in excess of 610.27 acre feet of water, which 
represents a significant eimount of water in this arid 
region where much of the land receives less than six 
inches of precipitation per year. The largest of these 
impoundments, N14-K, alone has a storage capacity of 
over 227 acre-feet. 


In addition, we understand that the impoundments 
are virtually never dewatered, and that they result in 
substantial evaporative loss. For example, the June 
1990 FEIS on the Black Mesa and Kayenta Mines estimates 
the evaporative loss from all impoundments at the mines 
_up to 250 acre feet .0'^ t.?a-ha>-r vear. It further 

notes that ±z an of the impoundments are full the 
evaporative loss could reach 1,000 acre-feet per year. 
FEIS at IV-14 (enclosed) . 





Like the pre-1984 impoimdments , these structures 
retain water which would otherwise make its way 
downstream, either directly or indirectly, to recharge 
the alluvium and provide downstream benefits. Storage 
of water in these impoundments, rather than in the 
banks, could also result in the elimination of water 
available for stock uses and use by native plant. and 
animal life dependent on it. For these reasons, the 
impoundment s have sig ni ficant, not minimal, downstrea m 
impacts and impacts on^ groundwater and surface w^er 
quality and quantity. A chart detailing the capacity of 
these impoundments is enclosed for your review. 


b . Impacts Associated with the K-Acruifer 

The nationwide permit regulations require an 
examination of cumulative as well as individual impacts 
under § 330.1(d). In adopting these regulations, the 
Corps stressed that the district engineer should recjuire 
an individual permit "whenever he determines that an 
activity would have more than- ^i n iaal a dverse impacts^.- , 
either individually or guTPulativelv . " SSE^gd-; — RegT 
59110 (Nov. 22, 1991) (emphasis added). For this 
reason, the cumulative impacts of PCC's withdrawals from 
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the N-aguifer must also be considered in the 
authorization formula. — 


PCC withdraws approximately 4,40 0 acre feet i, or 
1,433,735,600 gallons of pristine gr'snsdwa ter annually 
from the N-aquifer, beneath the Hopi and Navajo 
reservations for purposes of slurrying coal from the 
Black Mesa Mine. ;ihe _yater in the N~acruifer, if not 
^withdra wn , helps to sustain springs, seeps, streams, and 
vashes~wHTch~~ a re -gaored to the Hopi Tribe and is “ 

essential to supporting wetlands and wildlife habitat. 
These withdrawals, like the impoundments, disrupt the 
natural hydrological system and reduce the amount of 
water reaching Hopi ---land. 


The longstanding Hopi concerns over these 
withdrawals were recently underscored by the U.S. 
Geological Survey, which found that the available ‘'i 

information does not provide any assurance that the ^ 
withdrawals will not have a serious adverse impact on 
the hydrologic system and environment. The Survey 
reported that the Web-idiabl-^ ^odel **is not veil suited to 
addre ss { LEQpir]'~~coQc _erns about adverse eff^ctis 'o rr 
individual waters and springs.” Indeed, the Survey 
cautioned that the model "should be viewed as highly 
uncertain even at the regional scale." kn accompanying 
memorandum notes that the available data "is not 
sufficient to answer the concerns of the Hopi regarding 
short-term impacts on wetlands, riparian wildlife 
habitat, and spring flows at individual springs," many 
of which play an important religious role, but notes 
that there is evidence that spring discharge in some 
areas with winter base flow have diminished since the 
mining operations began. A copy of this report and 
memorandum are enclosed. 

Given this situation, if is diffirrult to 
understand how the Corps could conclude that the 
cumulative hydrologic impacts from the impoundments and 
groundwater withdrawals are "minimal." And where, as 
here, the Corps must reach such a conclusion, it must 
initiate an individual permitting process to ensure that 
the activities under consideration do not increase the 
existing cumulative hydrological and environmental 
impacts. While the Corps may not be in a position to 
regulate the groundwater withdrawals, it can and should 
ensure that the impoundments do not exacerbate the 
downstream impacts of such withdrawals. 
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c. Tmoacts on Tribal Rights 

Section 7 of the Nationwide Permit Conditions, 
located at 33 C.F.R. part 330, provides that no 
authorization under a nationwide permit shall be valid 
to the extent that it or its operation "impair[s] 
reserved tribal rights." The rights referred to in the 
regulation include, but are not limited to, water 
rights. Because of the Corps' specific duty to protect 
tribal property pursuant to this regulation, and because 
of the trust relationship that exists between the United 
States and the Tribe^ discussed infra in section D, the 
Corps has a heightened duty to protect the water 
resources of the Tribe from impairment. Only by 
requiring an individual permit of PCC and gathering 
sufficient information on the impacts of PCC's 
impoundments on tribal property will the Corps be able 
to fulfill its trust obligation toward the Hopi Tribe. 

2 . Benefits Associated with Requiring 

an Individual Permit 

The benefits associated with requiring PCC to 
obtain one individual permit for all of the impoundments 
are numerous. The requirement of an individual permit 
would allow for more time to conduct a proper evaluation 
of the impacts. Such evaluation could include field 
work, the gathering of comments, and evaluating site- 
specific impacts of larger impoundments. The permit 
process would also provide more information on the 
impoundments, such as their effect on wetlands, riparian 
vegetation, wildlife habitat, surface flows and 
groundwater; the amount of water retained by them; the 
extent of evaporative loss associated with them; and 
their cumulative impacts, when considered in conjunction 
with the mine-related groundwater withdrawals. 

The individual permitting process would also 
provide more time for the consideration of alternatives 
to the impoundments, such as the modification, 
dewatering, or elimination of impoundments where 
practicable. The consideration of these alternatives 
would be consistent with the general policy of 40 C.F.R. 

§ 230.10(a), which is to avoid the discharge of fill 
material through the use of alternatives. Finally, the 
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requirement of an individual permit would allow for the 
development of a water management system which better 
replicates the natural drainage pattern. 

C. Lack of SMCRA Authoriration 


We would also like to point out that, with 
respect to the Black Mesa Mine, PCC is lacking the 

= g'Trf a '~° M ining rn n trol an d— Recla ma t io n Act . or 

SMCRA, authorization to proceed under Nationwide Permit 
No. 21. In order to qualify for Nationwide Permit No. 
21, activities must be a uthorized bv the nepa-rtnient of 
the Interior's SMCRA program. Such authorization is 
required, according to statements made by the Corps in 
adopting the nationwide permit regulations, because the 
program "addresses environmental concerns" and requires 
the "use of best technology currently available" to 
minimize adverse impacts to wildlife and water quality. 
56 Fed. Reg. 14604 (April 10, 1991) . 


Authorization under SMCRA is an indication that 
OSM has reviewed and approved the activity at issue and 
has issued a permit in accordance with this approval. 
Because no SMCRA permit is ctirrently in effect for the 
B lack Mesa Mine, thel.impounamBTlt'§~a5sucldted-w±th— this 
mine—cannot crualif-sF under Nationwide-Rermit-Ne-.— 2 1 


D. 


Trust Responsibility to the Hop! Tribe 




The need for an individual permit and mitigation 
of downstream impacts is buttressed by the federal 
government's unique trust responsibility to the Hopi 
Tribe. See Winters v. United States . 207 U.S. 564 
(1908) ; Pyramid Lake Paiute Tribe v. Morton . 354 
F. Supp. 252 (D.D.C. 1972). This trust responsibility, 
which applies to all federal agencies, has been 
characterized as imposing a fiduciary obligation upon 
the United States of the "highest responsibility and 
trust" with respect to tribal property, including water 
resources. Seminole Nation v. United States . 316 U.S. 
286, 1297 (1942). 


As illustrated by the Supreme Court's decision in 
Morton V. Ruiz, 415 U.S. 199 (1974), this trust 
responsibility has a procedural as well as a substant ive 
■..component^ The court ~Kgtd— tn~ Ruiz that the Bureau of 
rndian Affairs ("BIA") was required to provide welfare 
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benefits to unemployed Indians living off their 
reservation. The holding of the court in Ruiz was based 
in part on its finding that the BIA's failure to publish 
its eligibility requirements for general assistance was 
inconsistent with its "distinctive obligation of trust 
incumbent upon the Government in its dealings with" 
Indians, id. at 236. 


The use of the trust responsibility in Ruiz 
demonstrates the need for an individual permit here. In 
Ruiz ■ procedural regularity was required by specific 
statutes and regulations, such as the Administrative 
Procedure Act. By basing its decision on the trust 
responsibility as well, the court mandated that agencies 
must show scrupulous regard for procedural fairness Vj 
where Indian rights may otherwise be compromised. / / 


A number of lower courts have likewise ruled that 
the federal government's fiduciary obligations raise the 
standards of procedural fairness for administrative 
decisionmaking involving Indiams. See . e.g. , Oalala 
Sioux Tribe v. Andrus ■ 603 F.2d 707, 721 (8th Cir. 1979) 
(enjoining BIA's failure to follow informal policy of 
consulting with Tribe) ; Gold v. Confederated Tribes of 
Warm Springs . 478 F. Supp. 190, 198 (D. Ore. 1979) 
("procedural errors are particularly significant in the 
context of the government's special obligations to 
Indians"). 


In the present context, ^-procedural fairness is 
best achieved by reviewing all impoundments^ pre-~HTid~- 
post-1984 included; initiating the individual permitting 
process; gathering additional information on 
environmental impacts under the auspices of the 
permitting process; and requiring the elimination, 
modification, and/or dewatering of impoundments, as 
appropriate, to protect downstream fltws. -Only isy 
following these steps can the Corps ensure that the 
trust relationship is given its due weight and the 
impacts of PCC's proposed activities in waters of the 
United States receive full and fair consideration. 


* 


* 
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The suggestions discussed above represent an 
appropriate and environmentally sound approach to 
addressing the hydrologic system problems associated 
with PCC's impoundments. 

I have enclosed a copy of a videotape of a 
representative sample of these impoundments for your 
review. I trust that this video will provide you with a 
more accurate sense of the magnitude of these 
impoundments and the resulting impact on the surrounding 
hydrologic system. 

If you have any questions regarding our comments, 
please do not hesitate to contact me. 


Sincerely, 



Vernon Masayesva 
Chairman 


The Hopi Tribe 


Enclosures 
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wacsr wiLhdnwal irorr. :hs N-aquifer for ihe coalsiuny 
pipelins. The findings of OSM’s CKLA andEIS would 
no'c preclude or negate any results of the long-tertn 
water study conducted punuint to the lease amend- 
ments. 

The major focal points of the CKlA were on 
modeling the effects of the mLne and community pump- 
ing on the N-aquifer system, on Lhe effects of impound- 
ments on streamflcw and the alluvial aquifem, and 
impacts on the quality of water in the spoils and al- 
luvium. Since the preparation of the CHL^, OSM has 
analyzed additional water quality data through Septem- 
ber 1989 that suppon die conclusions of the CKLA- 

SURf ace-water quantity 

Generc/.-Impacts of surface mining on surface- 
water quantity in the area of the Black Mesa-Kayenta 
mine complex would occur from aiterations'of runoff- 
producing characteristics (including infiltration 
capacity and penneabiiity of reclaimed spoil materials) 
and from the extensive use of impoundments to control 
runoff and sediment yield on the disturbed areas. 
These impacts are described 'oelow. 

Proposed Hydraulic Structures 

Di^ersicrj and Cna/tr.elr.-PCC has consoucted 
five major divemons and has proposed to build anodier 
one in 1992. Four of Lhe exisung diversions would 
need .'^medial work to bring diem into compliance with 
the applicable performance 3ta.ndards. This work 
would be done in the firs: 5 years of the pennit term. 
In addition, PCC proposes Lhe use of gmdien: terraces, 
downdrains, andreciamadon channels to controlnmoff 
in Lhe surface-stabilization plan. PCC has proposed68 
reclamation channels for draining the primary water- 
sheds. The primary location of the gradient terraces, 
downdrains, and rtdamacon channels would be deter- 
mined before rough grading is initiated. The final 
drainage cennguranon would be designed after rough 
grading is complete, as dictated by design procedures 
outlLied in PCC's Reclamation Surface-Stabilization 
Design Handbook. The design procedures in this hand- 
book were developed by PCC based on site-specific 
conditions at the Black Mesa-Kayenta mincsitc, in 
cooperation with and approved by OSM, and their 
implementation would ensure that the surface drainage 
system would be stable; therefore, impacts would be 
minor over die shon and long term. PCC has proposed 
to ccnscuc: a major diversLcn of Reed Valley Wash, in, 

1 992. PCC has agreed to meet OSM’s design specifica- 
tions and submit a revised final design plan to OSM for 
approval 1 yea: before construction. 


impoundments. ^~Tnz primary pu-raose of the im- 
poundments would be to reduce die environmental urn- 
pacts associated with increased sediment loading of 
surface runoff on disturbed lands. The sediment ponds 
trap die sediment-laden water so Lhat it does no: cause 
adverse impacts downstream. Once the sediment set- 
tles from the water and EP.A effluent criteria are met. 
the clean water is discharged from Lhe sediment pond 
back into the stream channel. The pnmary impacts 
from the sediment ponds associated wiah Lhe .mining 
operation would be an improvement of water quality, 
slight water loss due w evaporation, increase in local 
baseflow and a decrease in peak runoff volum.e. 

PCC proposed to construct (after 1985) 80 addi- 
tional impounding structures, includi-g 2 MSH.i.-regu- 
lated impoundments, 73 temporary sedimentauon 
ponds, 2 permanent impoundments, and 3 te.mporary 
impoundments. (See table rV-l.) In addiuon, PCC is 
required to perform remedial work on existing im- 
poundments and sedimentation ponds lc bring them 
into compliance with the applicable performance 
standards. These snuctures would be- upgraded durmg 
the first 5 years of the permit term; priority 0 : the work 
would be based on the imponance of the remedial 
work. 

PCC proposes to remove 32 sedimentaiion pond 
strucoires diac were constructed prior to the end of 
1985. Twenty of the ponds have each been made un- 
necessary because of constructiori of odicr sedimenta- 
tion pon^ that control runoff from the same area, and 
12 ponds conttol runoff from road areas. Roads by 
themselves are not considered discrbe4 areas under the 
Federal program [30 CFR 816.46(a)(2)(i)] and PCC is, 
therefore, not required pass runoff from these roads 
through a siltadon structure, so long as the roads are 
designed and constructed to Lhe performa-nce standards 
for roads [30 CFR 816.150]. Impacts from the removal 
of these ponds would be minor. These strucrures are 
scheduled for removal and reclamation over the first 3 
years of the pe.-mit period. 

Thc proposed impoundments are designed to retain 
the runoff produced-byThc lO-ycar. 24-hour precipita- 
tion event or more. Thus, the immediate impact of the 
impoundments would be to retain, all runoff from the 
lO-ycai, 24-hour and smaller events and to attenuate 
flows resulting from larger events (reduce peak dis- 
charge rates and total discharge). 

The effect of this water retenticn on surface flows 
at downstream locaaons would depend on the volume 
of water retained relative to the volume produced from 
the total drainage area above die impoundment site. 
These volumes, in cum. are proportional to the drainage 
areas tributary to the impoundmenL The impact of 
reduced runoff would be reflected as a change in 
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Tabic rV-i.— £xj^n’ni ar^ proposed impaundmenis 


Structure type 

Existing 
(diroueh 1985) 

Existing: need 
mmedial work 

To be built 
(1986-201!) 

Permanent 
impouncLmc.nts 
for posonining 
land use 

MSHA-regulatsd structures 

9 

1 

h 

9 

Sedimencauen ponds 
(including redundant 
structures) 

135 

103 

73 

ho 

Pernaner.: impoundments 

3 

0 

^2 

5 

Temporary impoundments 

4 

2 

3 


Pre-SMCRA impoundments 

^15 

h 

0 

16 

Pmmining impoundments 


- 

- 

% 

Total 

175' 

107 

80 

58 


^The Wild Ram Vallty Dam was built in 1986, but for tfac purpose of the EIS analysis, it is considered to be a 
proposed scrccaira, 

small sediment pends wiH be upgraded and left as permancac impoundments. 

^J-19R.A. and j’*19RB a be built solely for postmicing land uses. 

^Impoundments coossroemd prior la enacaneac of SMCRA to fan'lii.aie mining and reclamanoo. 

^Pond J3-G would be cenvened co a sedimentaacn pond and left as a permanent impeundmenL 
impoundments shown on premining and posnaining water simply drawings map Nos. 85322 and 85324. 


downstream peak discharges. TTus impact would be 
midgaied by discharging of water from the impound- 
ments after it meets eiHuen: criteria speci.ned in the 
E?A NPDES permit. In addition, PCC has been re- 
quL-:d to develop a plan for maintaining periodic dis- 
charge from the impoundments. (See AppeadU B.) 

The average concenraticn of sediment (suspended 
solids) occurring naturally in die mnoff upstream from 
the mine-related disturbance on Coal Mine Wash is 
56,770 mgT-, die maximum is 400,300 mg/L. For 
Moenkopi .W'ash, the average is 34,600 mg/L, the max- 
imum is 176.000 mg/L. For Dinnebito Wash, the 
average is 54,000 mg/L and the maximum is 240,000 
mg/L. For Yellow Water Canyon, the average is 
83.000 rr.g/L and the maximum is 880.000 mg/L. For 
Yazzie Wash, the average is 29,000 and the 
maximum is 59,000 mg/L. Wa«r discharging from the 
sediment ponds after ireauneni would have a con- 
centration of 70 mg^'L. Tnerefore, there would be a 
large improvement of water quality as a rasuii of the 
sediment ponds. 

In cases where channels have cm mto;die Wepo 
Formation, the stored impoundment water, may seep 


back into the adjacent alluvium and thereby bypass the 
dam embankment to the downchannel alluvium. 
Depending on the depth to which the embankment 
foundanons are cut into the alluvium, some of the 
stored water would also seep beneath die embankments 
to the downchannel alluvium. The effect of such 
seepage would be to "meter" stored runoff past the 
impoundments at a rate such that most of it could 
innltraie into the downstream alluvium and, thus, aug- 
ment alluvial water levels and local baseflow in the 
periods between storms. Under PCC’s existing 
NPDES permit, impoundment dewatering by pumping 
would represent an-tnorased "metering rate." The 
"metered” water would help maintain alluvial water 
levels and would result in somewhat larger surface base 
Dows, In effect, the water initially retained la the 
impoundments would be regained in subsequent 
downstream fiows at more usable rates and would be 
of beuer quality. OSM concludes that the shon-and 
long-term impact on surface wamr Sow from the im- 
poundmeflLS would be minor. 

Moenkopi Wash B< 2 ri«.-?otentiai knpacts of im- 
poundments on, surface-water qua-ndiy were assessed 
on the iw6 principal washes draining the proposed 
permit area (Moeniopi Wash ^d Dinnebito Wash) at 
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1980 Lo 19S5, aitd because :he increase in controlled 
area d'.rough 1996 is prcjecced to be only about one- 
third the increase added phor to 1985. For Mcenkopi 
Wash below Coal Mine Wash, a slight increase in 
ailuviai water levels is anticipated Lhreugh 1996, due 
to the increase in Coal Mine Wash water levels and due 
to N’PDES discharges from impeundmerits. Alter min- 
ing and reclamation art completed, all except the per- 
manent impoundments would be removed, and their 
sites would be reclaimed. OSM concludes that the 
shor.- and long-term impact on alluvial water levels 
from the proposed mining would be both beneficialand 
miner. 

Permamr.: /mpcand.’Tten.’r.— Sixteen impound- 
ments built pnor to the impiemenoation of SMCRA 
(referred to by PCC as permanent internal impound- 
ments, or PH’s, in the PAP and herein) would be left as 
postmining land use features. One of these (J3-G) 
would be convened for current mining-related use; 
however, the remaining 15 would not be used in sup- 
pen of ongoing mining acuviiies. In addition, three 
permanent impoundments previously approved under 
SMCR.A would be left as permanent water supplies. 
Tne PH’s are Located in the N-1. N-8, J-I, and J-3 coal 
resource areas. In addition, 2 1 existing impoundments, 
proposed to be convened to permanent impoundments, 
are located Lhrougheut the mining disturbance. The 
proposed permanent impoundments would have the 
characteristics defined in table rV’-2. (See plate 3.) 
Many of these structures existed prior to 1986; there- 
.fore, their impacts were considered in OSM's CHlA. 
PCC has committed to make appropriate modificadons 
to ±t temporary impoundments x meet the permanent 
impoundment performance standards at 30 CFR 
816.49. 

The nine MSH.A impoundments and other 
proposed permanent impoundments locaad in upper 
Moenkopi Wash basin would not be reclaimed aricr 
reclamation is completed and water yield from 55.5 
square miles of upper Moenkopi Wash basin (1,T70 
acre-feet) would remain under impoundment control on 
a permanent basis to provide water for the designated 
posunining land uses. Dinnebito Wash has 3.2 square 
miles of watershed concolled by proposed permanent 
impoundments (126 acre-feet). It was further assumed 
that Lhe Alternative 1 plan for dewatering of permanent 
impoundments to maintain the 10-year, 24-hour 
su:rage capacity would be discontinued after reclama- 
tion is completed. The total capacity of these per- 
manent impoundments would be about 1,000 acre-fccL 
Tne pennanent impoundment would control about 13 
peroent of die runoff from upper Moenkopi Wash basin 
after mining. This level of retenuen is close to die 12 
peroent of runoff reuiined by impoundments through 
1985. 


As die.-e we.-e no observable decreases in alluvial 
water levels prior to 1985. OSM concludes that the 
short- and long-term impacts from the proposed per- 
manent impoundments would be minor. OSM has in- 
cluded a permit condition to require PCC to submit and 
implement a plan for periodic release of water from 
sefecMd impoundments. PCC would also be required 
to monitor the downstream effects of releases. Based 
upon these results, adjusanents would be made in the 
postmining land use plan (that Is. number of permanent 
impoundments) if necessary. (See .A.pper.dix 3.) 

Moenkopi Wash Basin ai Moenkopi. Aricana. -The 
drainage area above diis site is 1,660 square miles, and 
the proposed permit area is located approximately 56 
channel miles upstream from the site. In terms of 
runoff response, this drainage area must be considered 
a ‘’large" basin. Table III-4 indicates uhat, at the max- 
imum, only 13 percent of the annual direct runoff 
produced by this drainage area would be affeewd fay the 
impoundments planned for the proposed permit area. 
The permanent impoundments would control a maxi- 
mum of 10 percent of the runoff. The impoundments 
would most affect the small runoff events: those 
produced by 1 0- year, 24-hour and ail smaller precipita- 
tion events. These events would be temporarily 
retained by the impoundments; larger events would be 
only partly retained But even without impoundments, 
the small events would partiaily or totally be absorbed 
by the alluvium before reaching the Moenkopi site and 
would thus be unavailable as usable surface ffow. (See 
discussion of drainage basin size in chapter HI. section 
C.) Therefore, it is unlikely diat the impoundments 
would have any major effect on runoff-generated sur- 
face flows at this site. 

The uses water-data record available for the site 
supports this conclusion. The record was divided into 
pre-impoundment and impoundment periods. 1974-78 
and 1979-83, respectively, to evaluate hydrologic con- 
ditions before and after the sian of extensive, con- 
tinuous mining activity and impoundment construction 
at the complex in 1979. Mean annual discharge, flow 
duration, Icngdi of zero flow periods, and temporal 
distribution of zero flow periods were used to evaluate 
impacts at this site (OSM CHIA, 1989). 

Examination of the available discharge record sug- 
gests that the discharge regime (surface-water quantity) 
at the Moenkopi Wash at MoenJeopi site is independent 
of the acavities occurring on the proposed permit area. 
No siaiistically significant differences between the 
periods immediately before and after the stan of im- 
poundment construction in 1979 were found In the 
records of mean annual discharge, flow duration, 
length of zero flow periods, or temporal distribution of 
zero flow periods (section 3.1. 1.6, CHIA). In addition, 
the relative sizes of the maximum projected impound- 
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Table TV -l.—Characceristics of proposed permanent impoundments 


Scnicture 

Storage 

capacity 

(acrc-ft) 

Drainage 

area 

(acres) 

J2-A 

178 

2.655 

J7-DA-M 

669 

5,366 

J16-A 

333 

2,576 

Jie-L 

484 

6,355 

NK-D 

559 

1,830 

N14-F 

61 

376 

NK-G 

185 

1,479 

N14.H 

• 227 

1,650 

JI9-RA 


779 

J19-RB 

- 

813 

n-JR 

185 

3,822 

J3-E 

18.8 

250 

J3-D 

19.8 

316 

J3-G 

^08-9 

241 

J16-G 

19.7 

270 

N5-A 

13.6 

546 

N7-D(ES) 

751 

775 

N7-E(ES) 

18.2 

238 

NIO-Al 

12.2 

700 

NIO-D 

h!? 

286 

NT2-C 

31.6 

848 

Nll-0 

55 

879 

Nll-A 

38 

494 

NIO-G 

30 

466 

K6-K 

45 

442 ■ 

J21-I 

19.1 

778 

J21-C 

19.7 

‘788 

J2I-A 

19.6 

‘542 

J7-R 

30 

325 

TPF-D 

20.6 

330 

TPF-A 

18.6 

219 , 

Total 

4.385.1 

37,534 


^Located in Dinnebiio Wash drainage. 

is a pre-SMCRA permanent impoundment fhar would be upgraded for use as a sedimentation pond and would 
remain as a permanent impoundmeoL 
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rnsni-conEroIled arsas at the proposed permit area (70 
square miles) and the inherent disccntinuous nature of 
runoff response of large basins such as this, suggestthat 
most water quantity impacts originating on the 
proposed permit area would be largely dissipated 
before reaching the Moenkopi site. (See the "Hydrol- 
ogy" section of this EIS. chapter III, "Effects of 
Drainage Basin Size on Surface Flows.") 

The expected evaporation from resen-oirs in the 
Black Mesa area is about 50 Lnches of water per year 
(Kohler and others. 1959). The proposed permanent 
ponds have a combined sunace area at the emergency 
spillway elevadon of about 12C acres. The water-sur- 
face area exposed to evaporation would be less than the 
120 acres b^ause the ponds would not be full at all 
times, and not ail ponds would ^ each year. The 
maximum possible evaporation would be about 1,000 
acre-feen A more precise estimate cannot be made 
because of the pond filling uncertainties, the variable 
seepage losses to die alluvial ground water, and fee fact 
that many of fee ponds would no: contain water during 
the full year. The estimated annual evaporation is 
expected to be less than 250 acre-feet, which is about 
3 percent of fee flow recorded a: Moenkopi. 

OSM concludes feat both shon- and long-icnn 
impacts of mining a: fee proposed permit area on fee 
sunace-wauer quandry a: Moenkopi would be negli- 
gible, 

Dinr.ebi:o Wash Barfe. --Disturbance within Din- 
nebiu: Wash basin is not scheduled to begin until 1989, 
so there is no minlng-aiiected period upon which to 
base Impact prcjecdons, as was done for Moenkopi 
Wash basin. The physiography of Dinnebiio Wash 
basin, however, is similar to fea: of Moenkopi Wash 
basin, wife fe.e Wepo Formaticn shbutary to fee al- 
luvium In the ephemeral Dunnebito Wash. Similar 
types of impacts fe fee surface-wafer resource could be 
expecfed to occur. Annual water yields would probab- 
ly be of similar magnirudes, and dowmgradieac alluvia] 
wafer levels would also reflect any major changes due 
to umpcundmen: conscmcdon. Impacts to fee surface- 
wafer quandty of Dinnebito Wash basin were estimated 
on fee basis of its projected impoundmeni-conffoUed 
area, by use of fee same trends and projccdons feat 
were used In Moenkopi Wash basin. 

Upper Dinr.ebi'.o --Impoundment con- 

scmcucn in Dinnebito Wash would begin in 1989 and 
would continue fercugh 2000. Reclamadon of fee 
strucmres would begin, in 2011. The maxuntim net 
impoundment-controlled area planned for Dinnebito 
Wash is 4.55 square miles and is proposed to be in place 
from fee year 2COO through 2010, when impoundment 
reclamadon would begin (OSM CHIA, 1989). The 
maximum impoundment-controlled area represents 


about 9 percent of fee 53-squa-:-miie upper Dinnebito 
Wash basin. Tnis compafes to a maximu.m i.mpound- 
menc-ccntrolled a'^ea of 70 square miles, or about 27 
percent, of upper .Moenkopi Wash basin. 

On a percentage basis, fe.e maxi.mu.m proposed 
controlled area within upper Dinnebito Wash basin 
represents about one-feird of fe.a: proposed within 
upper Moenkopi W’ash basin. Therefore, impacts 
within Dinnebito Wash basm should be ccm.mensunafe 
with fee impacts expected for the upper Moenkopi 
Wash basin. In addition, mi.nfeg aedvity wifefe Din- 
nebito Wash basin is scheduled to be a decade shorter 
in duration, which should fend to minimize Impacfe as 
compared to chose in Moenkopi Wash basin. 

As in Moenkopi Wash basin, fe.e ovemidi.ng factor 
affeedng impacts downstream from fe.e proposed per- 
mit area is the size of fee disturbed or controlled area 
relative to fee uotai basin size, and fee associated effect 
on water yield to offsite sn'eamflow. .About 90 percent 
of upper Dinnebito Wash basin would remain unaf- 
fecfed by mining. In fee worst case, all fee water 
produced on fee controlled area would be initially 
retained in fee impoundments. However, through in- 
creased alluvial water levels due to subsequentseepagt 
of this water past dam embankments Into fee alluvium, 
and due to impoundment dewatering, much of fee 
retained volume would be regained. Approximately 
3.2 squa.^ miles of upper Dinnebito Wash basin would 
remain under impoundment conffcl on a pemanent 
basis to provide wafer for fee designated posonining 
land uses (three of fee impeundmenfe are Listed in table 
IV-2). Thus. less than 6 percent of fee water yield of 
upper Dinnebito Wash basin would be refeined. 

OSM would require continuation of ofMease 
monitoring in bofe Moenkopi and Dinnebito Washes. 
(See Appendix B). OSM concludes feat fee shor.- and 
long-term impact on surface-water quandry on this site 
from mining under AJfemadve 1 would be negligible. 

Alternative Water Source:. "?CC proposes to 
leave a total of 99 wat«r ;Qurru.saf:gr mining u: SUpport 
the postmining land use of livestock grazing and 
wildlife habitaL The source types break down as fol- 
lows: 

SourceType Number 

Water Impoundments 58 

(including prc-SMCRA ponds) 

Springs 24 

Wells _il 

Total 99 

PCC performed a field inventory to locafe pre- 
1986 water sources within and adjacent to the proposed 
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pcrmi: arts. Tnis Held invtriicry was dons during the 
sumn^sr of 198S. Ths basis for ibe invsnicry was 
previously published invencoriss or water sources. 
PCC found Lha: five of the pre-19S6 wells appeared to 
have been abandoned and that Lhres others identified 
by the literature could not be found widiin the proposed 
pemtit area. Eleven funcucnal wells were found. 
Based on die field inventory, die nu.mber of water 
sources diat existed prior to 1936 are: 

Sour:! Type Number 

Water Supply Pends 2- 

(Lncluding 16 pre-SMCRA ponds 

and S pre-mir.Lng ponds) 

Sprjigs 25 

Weds 

Total 60 

Mining would destroy two wells and one spring. 
PCC proposes to provide 34 additional water supply 
pends and 6 wells. Pond and well water sources 
descoyed by mining would have a replacement source 
wiuhin 1 mile of the original location. The one spring 
(site 97. located in the nonhwest comer of N'-14 area) 
that wculd be desn'cyed cannot be replaced with a 
spring. However, there would be four permanent im- 
pouni.mer.ts (N14-D, N14-r. N14-G. and N14-K) and 
an exisung spring (site 111) within about 7,000 feet of 
its Iccaicn. 

OSM acicnowlftdges that local residents of the 
lease area were using exisang water sources for domes- 
tic purposes. Data available on ±e water-source 
chemistry indicated it was cf marginal quality and 
typically would not meet the secondary drinking 
water standards. PCC has replaced these water sup- 
plies with water from the .N’-aquife: at public water 
stands, inese N-aquifer water sources would be turned 
over a the Navajo Tribe at the conclusion of mining. 
This alte.mute domestic supply meets the current drink- 
ing water standards. Livestock and wildlife supplies 
wculd be replaced wiuh permanent impoundments. 
Th.e shen- and long-te.mn impact on water sources 
wculd be minor. 

High levels of selenium have 'oeen detected in the 
overburden and interfaurden at the Black Mesa/Kaycnia 
mine. Selenium, aicenain concentrations, can be toxic 
to wildlife, livestock, and humans, and so there is some 
concern regading the potential for selenium to be 
present in me impoundments proposed for wildlife and 
livestock use. PCC has monitored for sele.nium in 
impoundment water at the mine. The dc'.C5:cion levels 
ranged from O.OOl to Q.OlO mg,T. dirough 19S5. Since 
late 1985, detection limits have been lowered to O.OOl 
to coincide with the livestock water-quality 
criteria. To date, selenium has not been detected in 
pond water by using these detecacn limits. Addition- 


ally. OSM is requiring PCC to set detecuen limits for 
all trace metals within established guiceimes. (See 
Appendix B.) OSM is also requinng PCC to include 
selenium and boron in its spoil sampling program, 
which would identify toxic levels in materials proposed 
as topsoil substitutes. (See Appendbt B.) PCC’s'com- 
mitmenc to place at least 4 fee: of nanmxic mate.-nal at 
the spoil surface for revegetative purposes should 
prevent surface runoff from dissolving large quantities 
of selenium and transpordng it to the pe.'manent im- 
poundments for Lngesuen by wildlife and livestock. 

OSM concludes that the shon- and long-term im- 
pact on wildlife and livestock from potentially high 
levels of selenium in the proposed permanent umpeund- 
ments would be miner. 

Mining Ejjects an Water Rights and Rsservadon 
Water Usage.-'WgisT rights for the Navajo and Hopi 
reservadons are currently before the Arizona coun 
system for adjudication. OSM has focused on the ef- 
fects of mining on wa^r available for use on the rwo 
reservadons. As discussed below, diese impacts are 
found to be minor. OSM acknowledges dia: both 
tribes, as well as other parties, have claims to use of the 
existing water resources. I: is assumed that die issue of 
reservation water rights would be resolved by the 
courts before final bond release on die proposed per- 
manent impoundments. OSM’s condition to die permit 
requires PCC to implement a plan to release water and 
monitor streamflow downsfrsam from selected im- 
poundments. This monitoring effort would creaa a 
basis for operating the permanent impoundments. If 
the outcome of water claims requires modification to 
the permanent impoundments, PCC would be required 
to revise its reclamation plan accordingly. 

The permanent impoundments that would be left 
for the proposed posnnining land use of grazing and 
wildlife are potential legitimate water uses. The per- 
manent impoundments are designed to replace 
preexisting water sources and to furdier support the 
more intensive grazing proposed after mining. If court 
decisions or the monitoring results indicate that the 
impoundments need id be operated differcniiy dian 
proposed, or redneed ia number, a permit revision 
would be required. 

As documented in the CKIA and in Lhe "Ground 
water" section of this EIS, the effects due to impound- 
ment construction and pumping from aquifers would 
have a minor impact on other water uses outside the 
proposed permit area, such as at Moenkopi. Local 
wells within the proposed permit area that are 
destroyed by mining have been and would continue to 
be replaced by PCC by drilling to deeper aquifers, such 
as the N-aquifer. 
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REPLY TO 
ATTENTION OF. 


Office of the Chief 
Regulatory Branch 


DEPARTMENT OF THE ARMY 

LOS ANGELES DISTRICT, CORPS OF ENGINEERS 
ARIZONA-NEVADA AREA OFFICE 
3636 NORTH CENTRAL AVENUE, SUITE 760 
PHOENIX, ARIZONA 85012-1936 


April 21, 1997 


Peabody "Western Coal Company 
ATTN: Brian P. Dunfee 
13CC South Yale Street 
Flagstaff, Arizona 86CC1 

File Number: 934-1154-RJD 

Dear Mr. Dunfee: 

This IS in reply to your December 12, 1996 letter requesting renewal of Peabody 
Western Coal Company’s Seaion 404 Nationwide Permit for the Black Mesa and Kayenta 
coal mines located approximately 19 miles southwest of Kayenta, Navajo County, Arizona. 

The Corps of Engineers has determined, under Seaion 404 of the Clean W'ater Act 
(53 U.S.C. 1344), that your proposed aaivity complies with the terms of Nationwide 
Permit No. 21, "Surface Coal Mining Aaivities." See Enclosure 1 for complete description. 
You must comply with the enclosed regional, general, and 404 only conditions (Enclosure 
1) and the compliance statement (Enclosure 2). 

Furthermore, you must comply with the following Special Condition: 

a. The permittee shall comply with all requirements and conditions in the letter of 
water quality certification that the U.S. Environmental Proceaion Agency signed on April 
4, 1997. This certification demonstrates that the permittee has complied with Seaion 
4Cl(a) of the Clean Water Aa. A copy of this letter is enclosed. 

This letter of verification is valid until the current nationwide permit program expires 
on Februar>’ 11, 2002. If Nationwide Permit No. 21 is otherwise modified, reissued, or 
revoked before February’ 11, 2CC2 it is incumbent on you to remain informed of changes to 
this nationwide permit. 

A nationw-ide permi t does not grant any propertY rights or exclusive privileges. Also, 
it does not authorize any injury to the property or rights oF others or authorize 
interference with any existing or pToposed hecieral^rojea. Furthermore, it Hoes not 
obviate the need to obtain ocher Federal, state, or local authorizations required by law. 
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Thank you for participating in our regulatory program. If you have questions, please 
contaa Robert J. Dummer at (602) 640-5385 x 224. 

Sincerely, 


Cindy Lester 
Chief, Arizona Section 
Regulatory Branch 


Enclosures 


CF: 

1. File Copy (954-1 154-RID‘) 2. Clipboard Copy (LA) 


3. Clipboard Copy ( A 7 ) 
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LESTER 
CESPL-CO-RA 




5ummer 

CESPL-CO-RA 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENC 

REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

APR 0 4 1997 



{In reply, refer to CWA 401-S707) 


Hr. Brian Dunfee 
Peabody Western Coal Company 
1300 South Yale Street 
Flagstaff, A2 86001 


Dear Hr. Dunfee: 

E?A has reviewed your January 8, 1997 request to renew your 
Clean water Act § 401 certification for Peabody Western Coal 

Company's construction of sediment impoundments on the Black Mesa 
and Kayenta Mines leasehold on Navajo Nation and Hopi Tribe lands 
(33-li54-RD) . It is our understanding that the proposed work will 
comply with the terms and conditions of- the nationwide permits. I-T 
this project is determined not to comply with the nationwide permit 
and an individual permit is required, EPA pe-serves the right to re- J 
examine this project. EPA grants § 401 certification for this 
project provided the following conditions are adhered to: 

1) Nc disposal of construction material, demolition wastes, 
wastewater, contaminated well water, or any ocher 
pollutant is authorized by this certification. 

2) Construction materials placed within the 100-year flood 
plain must be free of substances that can cause or 
contribute to the pollution of waters of the United 
States. The applicant shall take necessary steps to 
ensure that contaminated materials are not used for fill 
within the llC-year ficod plain. 

3) Pollution from the operation, repair, maintenance, and 
storage cf equipment shall be removed f-rom and oroperly 
disposed' outside the 100-year floodplain. Spills shall 
be cleaned up and properly disposed cf outside the 100 - 
year floodplain. Substances such as fuel, lubricants, 
solvents, and other hazardous materials should not be 
stored within this area if they cannot be removed within 
12 hours' notice of impending flood. 

4) Water used in dust suppression should not contain 
contaminants that could violate surface water or aquifer 
standards . 


- ) The applicant shall take necessary steps to minimize 
channel and bank erosion within waters of the United 
States during and after construction. The applicant 
shall submit constinlction plans that document how channel 
and bank erosion are to be minimized. 


Primed on Recycled Paper 
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6 ) 


Runoff from disturbed soils, improvements, and other' 
alterations of the natural environment must not cause an 
exceedence of applicable water quality standards. 

Water released from impoundments must meet applicable 
water quality standards^ and NPDES permit requirements. 



The applicant shall compile a summary of existing 
information regarding impoundments to include a summary 
the physical characteristics (i.e., dimensions, date of 
construction, amount of water stored) , all water quality 
data, and any available information regarding spills or 
releases of imooundment s . This summary shall be miaae 
availbale to interested parties. 


9; Annual reporting of shall be conducted to document that 
conditions 1 through 3 of this certification,' related to 
disoosal or release of materials, are met. Any 
accidental spills or releases, and corrective measures 
taken, pertaining to conditions 1 through 3 should be 
docum;ented in this annual rep'ort . Annual reports shall 
be submitted to EPA and made availbale to interested 
parties . 


10) Quarterly monitoring of impoundments and water used for 
dust suppression shall be conducted. Sampling and 
analyses are to be conducted under an approved quality 
assurance/quality control plan. Samples collected should 
be analyzed for organics, inorganics, and metals. The 
applicant shall submit to EPA a sampling plan that 
identifies sampling schedules, specific • analytes, 
sampling procedures, and quality assurance procedures. 


Should ycu have questions regarding this certification, please 
call Jamas Rom.ero of my staff at (415) 744-1S67. 


Sincerely, 


Daniel Meer, Chief 
CWA Compliance Eranch 


cc: •'-Robert^^D.u^rLmer.,-^ COE 

Nat Nutongla, Director, 

Water Resources Program, The Hopi Tribe 
Sadie Hoskie, Director, Navajo Environmental Protection 
Adm.inistraticn, Navajo Nation 
Rick Williamson, Office of Surface Mining 
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LOS ANGELES DISTRICT 
U.S. ARMY CORPS OF ENGINEERS 


CERTIFICATION OF COMPLIANCE WITH 
DEPARTMENT OF THE ARMY NAHONWIDE PERMIT 


Permit Number: 


934-1154-RJD 


Date of Issuance: 


April 21, 1997 


Name of Permittee: 


Peabcdy Western Coal Company 
ATTN: Brian Dunfee 
13CC Sou^ Yale Street 
Flagstaff, Arizona 86C01 


boon completion of the activity authorized by this permit, sign this cenihcation and return it 
with an original signature to the following address: 

U.S. Army Corps of Engineers 
ATTENTION: Regulatory Branch(934-1154-RJD} 

3636 North Central Avenue Suite 760 
Phoenix, Arizona 85012-1936 

Please note that your permitted activity is subjea to a compliance inspection by a Corps of 
Engineers representative. If you fail to comply with this Nationwide permit you may be subject to 
permit suspension, modification, or revocation. 

I hereby cenify that the work authorized by the above referenced Nationwide permit has been 
completed in accordance wim ihe terms and conditions of said permit. 


Signature of Permittee 


Date 


Enclosure 2 
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US Army Corps 
of Engineers® 


NATIONWIDE PERMIT NUMBER 21 

"SURFACE COAL MINING 
ACTTVniES" 


Pursuant to Section 404 of the Qean Water Act (33 US.C. 1344) the U.S. Army Corps of Engineers published 
the 'Tinal Notice of Issuance, Reissuance, and Modification of Naticmwide Permits” in the Federal Re gister (61 FR 
63873) on December 13, 1996. Modifications and additions to the Nationwide Permit general conditions were 
Dubiished in the "Final Notice of Issuance and Modification of Nationwide Permits" in the Federal Register (65 FR 
12S18) on March 9, 2000. They became effective on June 7, 2000, and are included with this permit Nationwide 
Permit (NWP) Number 21, effective February 11, 1997 is as follows: 

21. Surface Coal Mining Activities. Activities associated with surface coal mining activities 
provided they are authorized by the Department of the Interior, Office of Surface Mining (OSM), or by 
states with approved programs under Title V of Surface Mining Control and Reclamation Act of 1977 
and provided the permittee notifies the District Engineer in accordance with the "Notification" general 
condition. The no^cation must include an OSM or state approved mitigation plan. The Corps, at the 
discretion of the District Engineer, may require a bond to ensure success of tiie mitigation, if no other 
Federal or state agency has required one. For discharges in special aquatic sites, including wetlands, the 
notification must also include a delineation of affected special aquatic sites, including wetlands. (Also see 
33 CFR 330.1(e)) (Sections 10 and 404) 

401 Certification 

Tribal waters Individual 401 Certification Required. (All Reservations) 

Unique waters Individual 401 Certification Required. 

Other waters Certified, 


‘Tribal waters" means all waters of the United States occurring on tribal lands. 

“Unique Water" means a surface water which has been classified as an outstanding state resource water by the Director of ADEQ 
under RlS-ll-llL The following are classified as unique waters onnon-tribai lands: 

a. The West Fork of the Little Colorado Rirer, above Government Springs; 

b. Oak Creek, including the West Fork of Oak Creek; 

c. Peeples Canyon Creek, tributary to Santa Maria River, 

d. Burro Creek, above its conflueice ‘with Boulder Creek; 

e. Francis Creek, Mohave and Yavapai counties; 

f. Bonita Creek, triburiry to the uppff Gila Riven 

g. Cenega Creek, from I-IO bridge to Del Lago Dam, Pima County; 

h. Aiavaipa Oeck, from confluence of Stowe Gulch to the downstream boundary of the Aravaipa Canyon Wilderness Area; 

i. Cave Creek and South Fork of Ove Creek [Chiricahua Mountains], from headwaters to the Coronado National Forest 
boundary; and 

Buehman Canyon Creek, from headwaters 32 24 553 N. Long. 10 39 433 W] to approximately 9.8 miles downstream 
[Lat. 32 24 313' N, Long. 110 32'08 W]. 

"Other waters" means all waters of the United States on non-tribal lands for which 401 Certification has not been specifically 
denied. 


Enclosure 1 


Pagel 
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The following general conriiTion?; must be followed in order for anv authorization bv an NWP to be valid: 

1. Navigation. No acdviry may cause more than a minimal adveise effort on navigadorL 

2. Proper Maintenance. Anv struemre or fill authorized shall be properly maintained, including maintenance to ensure public 
safety. 

3. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediiiKiit controls must be used and maiDtained in effective 
operating condirioc during construction, and all exposed soil and other fills, as well as any work below the ordinary high water mark or 
high dde line, muse be permanently stabilized at the earliest practicable date. 

4. Aquatic Life Movements. No acdviry may substandaUy disrupt the movement of those species of aquadc life indigenous to the 
waierbodv, includine those species which ncnaally migrate through the area, nnlf.s.s the activity's primary puqwse is to impound water. 
Culverts placed in streams must be instaiJed to maintain low flow conditions. 

5. Equipment Heavy equipment working in wetlands must be placed on mats, or other measures must be taken to mirumize soil 
disturbance. 

6. Regional and Case-By-Case Conditions. 1116 activity must con^Iy with any regional conditions which may have been added by 
the division engineer (see 33 CFR 330.4<e)) and with any case specific conditions added by the Corps or by the State or tribe in iu 
Section 401 water quality certification and Coastal Zone Management Act consistency determination. 

7. Wild and Scenic Rivers. No activic}' may occur in a con^)onent of the National Wild and Scenic River System; or in a nver 
ofSciaily designated by Congress as a “study river” for possfoie inclusion in the system, while the river is in an official study status; 
'unless uie appropriate Federal agency, with direct management responsibility for such river, has determined in writing that the proposed 
aenvirv will act adversely affect ±e Wild and Scenic River designaden, or study status. Information on Wild Scenic Rivers may be 
obtained from the apcrcpriace Federal land management agency in the area (e.g.. National Park Service, U.S. Forest Service, Bureau of 
Ldha-Managcmcnt, U.S. Fisb and Wildlife Service). 

/ (8. Tribal Rights. No activity or its aperanoe may impair reserved nibal rights, including, but not limited to. reserved water rights 

anotfeaty fishing and hunting rights. —• 

9. Water Oualitv. {^) In certain States and tribal lands art individual 40rwateraualitv certification must be obtained or waived 

(See 33 CFR 330.4(c)). 

(b) For NWTs 12, 14. 17, 18, 32, 39. 40, 42,43, and 44. where the State or tribal 401 certification {either generically or individually) 
does not require or approve a water quality management plan, the permittee must include design criteria and techniques that will ensure 
diat the authorized work does not result in more than minim al degradation of water quality. An important component of a water quality 
manassment plan includes stormwater management that minimizes degradation of the downstream aquatic system, including water 
quality, Refer to C-eneral Ccedinon 21 for stormwater managemem requirements. Another important component of a water quality 
management plan is the establishment and maintenance of vegetated buffers next to open waters, including streams. Refer to General 
Condition 19 for v-geuued buffer requirsmeais for the NWPs. 

10. Coastal Zone Management In cenain states, an individual state coastal zone management consistency concurrence must be 
obtained or waived (see Section 330.4(d)). 

11. Endangered Spedes. (a) No activity is authorized under any NWP which is likely to jeopardize the cootioued existence of a 
threatened or endangered spedes or a spocies proposed for such designaaon, as identified under the Federal Endangered Spedes Act, or 
which will destroy or adversely modify the critical habitat of such spedes. Non-federal perminees shall notify the District Engineer if 
any listed spedes or desigtuued criticai habitat might be affected or is in the vicinity of the project, or is located in the designated critical 
hab'.tat and shall not begin work on the activity until notified by the District Eogiceer that the requirements of the Endangered Spedes 
Ac: have beer, satisfied and hat the activity •$ authorized. For activities that may affect Federally-listed endangered or threatened spedes 
or designated critical habitat, the notincacen must include the Dame(s) of the endangered or threatened species that may be affected by 
the proposed work or that utilize the designated critical habitat that may be affected by the proposed work. As a result of formal or 
iniormai consultation with the FWS or .VNIFS. the District Engineer may add spedes-spedfic regional endangered spedes conditions to 
Che N'WPs. 

(b) .Authorization of an activity by a nationwide permit does not authorize the “take” of a threatened or endangered species as defined 
under the Federal Endangered Spedes Act. In fr.e absence of separate authorization (e.g.. an ESA Section 10 Permit, a Biological 
Opinion with "intndentai take'' provisions, em.) from the U.S. Fish and Wildlife Service or the National Marine Fisheries Service, both 
ledaJ and non-lcthal "takes'' of protected spedes are in violation of the Endangered Spedes AcL Information on the location of 
threatened and endangered spedes and their critical habitat can be obtained directly from the offices of the U.S. Fish and Wildlife Service 
and National .Vlarine Fisheries Service or their world wide web pages at bnpt(/www.fws.gov/:9endspp/eadspp.html and 
hnp://www,runfs.gov/prot_res(esahorae.htmi. respectively. 

12. Historic Properties. No activity which may affea historic properties listed, or eligible for listing, in the National Register of 
Historic Places is authorized, until the DE has complied with the provisions of 33 CFR Part 325, Appendix C. 'The prospective permittee 
must notify the Disme: Engineer if the authorized activity may affect any historic properties listed, detennined to be eligible, or which 
die prospective permittee has reason to believe may be eligible for listing on the National Register of Historic Places, and shall not begin 
Che activity until notified by dc Distria Fji g’negr that the requirements of the National Historic Preservation Act have been satisfied and 
that the activity is authorized. Information on the location and existence of historic resources can be obtained from the State Historic 
Preservation Office and the National Register of Historic Places (see 33 CFR 330.4(g)). For activities that may affect historic properties 
Listed in. or eligibic for listing in. the National Register of Historic Places, the notification must state which historic property may be 
affected by the proposed work or include a vicinity map indicating the location of the historic property. 

13. NotiBcation. (a) Timing: Where required by the terms of the NWP. the prospective permittee must notify the District Engineer 
'wTLh a preconstruction nodficauon (PCN") as early as possifaic. The District Engineer must determine if the PCN is complete within 30 
days of the date of receipt and can request the additionai information occessaiy to make the PCN complete only once. However, if the 
prospective permittee does not provide ail of the requested information, then the District En^eer will notify the prospective permittee 


Page ! o/6 


Naiionwide Permit General Con^itioru 
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is still iEcomplete and ±e PCN review process will noc conuMuce until ail of ite requested mfomution has been received 
ric: Engineer. IbeprosliectivepcnniitceshaUiaJtb^iBdieacavity: 

dl notified in wridng by the District Engineer that the acQviw may proceed under die NWP with any special conditions 
,• the District or Division Engineer, or 

lotified in writing by the Disahet or Ertvision Engineer that ao individual permit is required; or 

less 43 days have passed from the Disaia Eagjneer'srecdptofdie complex notification and the prospective permittee has 
d written aocce from the District or Division Ea^esr. Subsajuently. tte permittee’s right to proceed under the NWP may be 
'jspended, or revoked only in accordance with the proMCbre set fmh in 33 CFR 330.5(d)(2). 

(b) Contents of Nocificanoa: The notiSc^on must be in writing and include the foUowicg infomution: 

(1) Name, address, and teiephone numben of the prospective pernrince; 

(2) Lccaiion of the proposerj project; 

(3) Brief description of the proposed project; the piojea’s purpose direct and indirect adverse environmentaJ effects the project 
would causa; any other >rwP(s), regional ^cral periBil(s), or indi'ridaal perrait(s) used or intended to be used to authorize any part of 
the proposed prajeci or any related activity; and 

— -(4) ForN'WPs 7, 12, IS, 21, 34, 38, 39. 40, 41.42, and 43. die E*CN must also include a delineation of affected s|»ciai aquatic 
sites, including wetlands, vegetated shallows (e.g., submerged aquatic vegetatioD. seaerass beds), and riffle and pool complexes (see 


p-irograph 13ff)); 

(5) For NTy"? 7, Ouffall Strocrures and Msinieaance, the PG^ must include infonnarion regarding the original design capacities and 
configTintiens of those areas of the fadiiiy where main tenance dredging or excavation is proposed. 

(6) For y9,T 14. Linear Transportaaou Crossings, the PCN most include a compeasatory mitigation proposal to offset permanent 
losses of waters of the United States and a 'tatemeat describing how temporary losses of waters of the United States will be siinittazed to 
the tnaximum extent practicable. 

.-—.(7) For NWP 21, Surface Coal Mining Activities, the PCN .must include an Office of Surface Mining (OSM) or state-approved . 
n-Jdgatim plan. 

(8) For N^T 27, Siie.im and Wetland Restoration, the PCN must include documentation of the prior condition of the site that will be 
reverted by me permittee. 

(9) For NWP 29. Single-Family Housing, Uic PCN must also include; 

(i) Any past use of tills .NWP by the incividuai peraattee and/or the permittee’s spouse; 

(ii) A siaiemcat that the single-family bousing activity is for a personal residence of the permittee; 

(iii) A descriptioD of the entire parcel, including its size, and a delineatioQ of wetlands. For the purpose of this NW'P, parcels of land 
measuring 1/4 acre or less will oot require a formal on-site delineation. However, the applicant shall provide an indication of where the 
wetlands are atid the arocunt of wetlands that exists on the property. For parcels greater than 3/4 acre in size, a formal wetiaad 
cieLir.caiior. must be prepared in acconiauce with Ujc current tnetbod tecuired by .the Corps. (Sec paragraph 13(f)); 

(i v) A 'B'ritien description of all land (including, if available, legal descriptions) owned by the prospective permittee and/or the 
prospective permittee's spouse, within a'one mile radius of the parcel, in any form of ownership (including any land owned as a partner, 
corporation, joint tenant, co-tenant, or as a icnant-by-thc-cmircn/) and any land on whidi a purchase and sale agreemeat or other cona'act 
for sale or purchase has been executed; 

(10) For NWP 31. Maintenance of Existing Flood Control Projects, the prospective pemtictee must either notify the District Engmecr 
with a PCN prer to each maintenance acuity or submit a five year (or less) maintenanc* plan. In addition, the PC24 must include all of 
tile fo'Jowins; 


(i) Sufficient baseline irfonnatioo so as to identify the ^proved channel depths and configurations and existing facilities. Minor 
deriatioES are authoiuec, provided the approved flood control protection or drainage is not tacreased; 

(ii) A dciineation of any afTeced special aquatic rites, including wetlaods; and. 

(iii) Locitiou of Che dr^ged material disposal site. 

(11) For NWP 33, Temporary Construction, Access, and Dewatcriag. the PCN muse also include a cestofation plan of .Tasonable 
measures to avoid and miniraizc adverse sffecs to aquatic resources. 


(i 2> ForNWPs 39, 43. and 44, the PCN must also include a written statement to the District Engineer explaining how avoidance and 
.TiirJiTizaRon of losses of waters of the Uaited Slates were achieved on the project site. 

(13) For NWP 39, Residential, Commercial, and Inaitutional Developments, and NWP 42, Recreational Facilities, the PCN must 
include a compensatory midgacon proposal itsi offsets unavoidable losses of waters of ihe United States or justification explaining why 
comper.satorr' mitigaiior. should not be required- 

(14) For .NWP 40, Agricuiturai Activities. ±ePCN must include a compensatory midgaiion proposal to offset losses of waters of the 
United States. 


(15) For NWP 43, Stormwater Management FadMties, tfaePCN must include, for the constniction ofnew stormwater management 
facilities, a maintcrancs plan (in accordance with State and local requirements, if applicable) aid a compensatory mitigatioQ proposal to 
offset losses of waters of tiic United Sates. 


(16) For NWP 44, Mining Activities, th: PCN roust include a description of all waters of the United States adversely affected by the 
projee:, a dcjcriprion of measures taken to mimmizc alvcrsc effects lo waters of the Uoited States, a description of measures taken to 
comply with the criie.na of the NWP, and a reclamation plan (for aggregate mining activities in isolated waters and non-ddal wetlands 
adjacent to headwaters and any sard rock/raincral miniiig aedvides). 

(17) Foractiviiies tiiat may adversely affect Fedejally-lisied eadaDgerec or ihreaicaed species, the PCN must include the nariac(s) of 
those endangered or threatened species that may be affected by the proposed work or utifize the designated critical habitat that may t« 
affected by the proposed work. 

(18) For activities that may affect historic properties lis^ io, or eligble for listing m. the National RegisterofKisioric Places, the 
.^CN must state whic-h hiaoric property may be affected by the prc^xjsed wort: or inemde a vidaity map indicating the location of the 
historic property. 

(19) ForNWPs 12 and 14. where riie proposed work involves discharges of died^d or fill material into waters of the United States 
resulting in permanenL above-grade fills within I OQ-yem’ floodplains (as identified on FEMA’s Flood Insurance Rare Maps or FEMA- 
appfoved local f.oodplain msps), and for NWPs 2S. 39, 40. 42, 43, and 44, where the proposed work involves discfaaiges of dredged or 
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. ^;i;gaSkrjiiag L“«ii uitf pcoposca work complies with the appropriate' 

rcMA or Fc.VIA-acprovcd local ncodpiain construction icquirements. 

(c) Form of Nocficanon; The sandard individual permit ^plication form (Form ENG 4345) may be used as die nodficarion but 
must clearly indicate chat it is a PO' and must include all of the infonnanon required in (b) (1)-(I9) of General Condidon 13. A letter 
containing the requisite infonnadon may also be used. 

(d) District Engineer’ s Decision; In reviewing the PCN for the proposed activity, the District Engineer will determine whether the 
/acuvity authorized by the NWP will result in more than Riinimal individual or cumulative adverse environmental effects or may be 

/ contrary to the public inceresn The prospective pennittee may, optionally, submit a proposed mitigation plan with the PCN to expedite 
the process and the District Engineer will consider any proposed compensatoiy mitigation the applicant has included in ±e proposal in 
determinmg whe±er the net adverse environmental effects to the aquatic environment of the proposed work are minimal. If the District 
Engineer determines tiiat the activity complies with the terms and conditions of the NWP and that the adverse effccB on the aquatic 
environment are rainimai, the District Engineer wiD notify the permittee and include any conditions the District Engineer deems 
necessary. 

Any compensatory mitigation proposal must be approved by tiie District Engineer prior to commencing woik. If the prospective 
penninee is required to submit a compensatory mitigation proposal witii the PCN, the proposal may be either conceptual or detailed If 
the prospective permiaee elects to submit a compensatoiy mitig ation plan with the PCN, the District Engineer will expeditiously review 
the proposed compensatory mitigation plan. The District Engineer must review the plan within 45 days of receiving a complete PCN and 
determine whether the conceptual or specific proposed mitigation would ensure no more than minimal advene effects on the aquatic 
environmenL If the net adverse effects of the project on the aquatic eqviromncnl (after consideration of the compensatory mitigation 
proposal) are deterouned by the District Engineer to be minimal, the District Engineer will provide a timely written response to the 
applicant suting that ti-.s project can proceed under the terms and conditions of the nationwide permit 

If lie Disnict Engineer demrmines that the adverse effects of the (^posed work are more ±an minimal, then he will notify the 
applicant either; (!) that the project dees not qualify for authorization under the NWP and instruct the applicant on the procedures to seek 
authorization under an individual permit; (2) that the projea is authorized under the NWP subject to the applicant’s submission of a 
mitigation proposal that would reduce the adverse effects on the aquatic environment to the minimal level; or (3) that the project is 
authorized 'ander tiie NWP with specific modifications or conditions. Where the District Engineer determines that mitigation is required 
m order to ensure no more titan minimai adverse effects on the aquatic enviroatnenL the activity will be authorized within the 45-day 
PCN period, including the necessary conceptual or specific mitigation or a requirement that the applicant submit a nutigation proposal 
that would reduce the adverse effects on the aquatic environment to the mi nimal level. When conceptual mitigation is included, or a 
mitigatioa plan is required under item (2) above, no work in waters of the United Slates will occur until the District Eneincer has 
approved a specific mitigation plan. 

Ce) Ageocr/ Coorcicadon; The Disahet Engmeer will consider any comments from Federal and State agencies concerning the 
proposed activity’s compliance with the terms and conditions of the NWPs and the need for mitigation to reduce the project's adverse 
effects on the aquatic environment to a mLnimal level. 

For activities requiring notification UJ the District Engineer that result in the loss of greater than 1/2 acre of waters of the United 
States, the District Engineer will, upon receipt of a notification, provide immediately (c.g.. via facsimile transmission, overnight mail, or 
other expeditious manner), a copy to the appropriate offices of the Fish and Wildlife Service, State natural resource or water quality 
agency, EP.A. State Historic Preservancnpfficer (SHPO), and. if appropriate, the National Marine Fisheries Service. With the exception 
ofiVTi-T 37, these agencies will ±en have 10 calendar days from the date the material is transmitted to telephone or fax the District 
En^eer nctice that they intend to provide substantive, site-specific comments. If so contacted by an agency, the District Engineer will 
wait an additional 15 calendar days betorc making a decision on the notification. The District Engineer will fully consider agency 
comments received wi±in the specified time frame, but will provide no response to the resource agency, except as provided below. The 
District Engineer will indicate in the administrative record associated with each notification that the resource agencies’ concerns were 
considered. As required by Section 305(b)(4)(B) of the Magnuson-Steveos Fishery Conservation and Management Act, the District 
Engineer will provide a response to National .Marine Fisheries Service within 30 days of receipt of any Essential Fish Habitat 
coQservacoc recommendations. Applicants are encouraged to provide the Corps multiple copies of notifications to expedite agency 
notification. 

(f) Wetiands Delineations: Wetland delioeations must be prepared in accordance with the current method required by ±e Corps. For 

NWP 29 sea paragraph (b)(9)(jii) for parcels less than 1/4 acre in size, njc pennittee may ask the Corps to delineate the special aquatic - 
site. The.re may be some delay if the Corps does the de lin ea p oo. Fuiihcnnore, the 45-day period will not start until the wetland 
delineation has been completed and submitied to the Corps, where appropriate. 

14. Compliance Certification. Every penninee who has received a Nationwide permit verification from the Corps will submit a 
signed cenification regarding the completed work and any required mitigation. Tie certification will be forwarded by the Corps with the 
authonzaiion letter. The certificadon will include: a.) A statement that the authorized work was done in accordance with the Corps 
authorization, including any general or specific conditions; b.) A statement that any required mitigation was completed in accordance 
witii the permit conditions; and c.) The signature of the permittee certifying the completion of the work and mitigatioa. 

15. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project is prohibited, except 
#hen the acreage loss of waters of the United States authorized by the NWPs does not exceed the acreage limit of the NWP with the 
hignest specified acreage limit. For example, if a road crossing over tidal w^rs is constructed under NWP 14, with associated bank 
subiiizatioE autiiorizcd by NWP 13, the maximum acreage loss of waters of the United Stales for the total project cannot exceed 1/3 acre. 

16 . Water Supply Intakes. No activity, including structures and work in navigable waters of the United States or discharges of 

dredged or fill material, may occur in the proximity of a public water supply intake except where the activity is for repair of the public 
water supply intake sirucaires or adjacent bank stabilization. 

17. Shel lfish Beds. No activity, including structures and work in navigable waters of the United States or discharges of dredged or 
nil raatenai, may occur in areas of concentrated shellfish populations, unless the activity is directly related to a shellfish harvestine 
activity authorized by NWP 4. 
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.je ^laierial. No acdviry, inciudius structates and wodc in navigable waters of the United States or discharges of dredged 
ial. rnay consist of unsuitable material fe.g^ trash, driiris. car imdies, asphalt, etc.) and material used for consmicoon or 
fliust be free from toxic poEutants in toxic amounts (see Section 307 of the Clean Water Act) , 

project must be designed and consmmttd m avoid and minimize adverse effects to waters of the United States 
exte.it practicable at die project rite (i.e.. cn site). Minton will be required when necessary to ensure that the adverse 
the aquaric environnent are minimal. The District EngioeeT will consider the factors discussed below when determining the 
^abilitj'Of appropriate and practicable midsacan necssary m offKt diverse effects on the aquacc en¥iioma«5t that are mote than 

^a) Comccasator/ midgadon si a tninimuin 1:1 ratio will be r«iiiired for all w^and impacts reqtiiring a FCN. Consistent with 
Vauonal poEcy. the District Engineer will estahusb a preference forresioradoti of wetlands to meet die minimum compensatory 
nuceadon ratio, with preservation used only in exceptional cucjmsmocss. 

(b) To be practicable, the mitigation mast be available and cap^k of being done considering costs, existing technology, and 
[ogisticsin tight of the overall project purposes. Examples of nrtigation that may be appropriate and practicable include, but are not 
limited to: reducing the size of the project; est^lisMng and maintaising wetland or upland vegetated buffers to protect open waers such 
as sueams; and replacng losses of aquatic resource functions and values by creating, restoring, enhancing, or preserving similar 
functions anc values, preferably in the same watershed; 

(o) The District Engineer will require restoration, cremion. cnbsiceniBni, or jffescrvaiion of other aquatic resources in artier to offset 
Lhe authorized impact u> the extent necessary to ensure ±at the adverse effects on the aquatic environment are minimal. An imponant 
eie.men: of anv compensatory mitigation plan for projects in or near stiearns or other open waters is the esiablishmeoc and maintenance, 
to me maximum extent practicable, .of vegetated buffers next to open waters on the project site. The vegetated buffer should consist of 
native species. Tne District Engineer M-ill dete.Tnine the appropriate width of the vegetated buffer andin which cases il wiE be required. 
Xormaily, the vegsmteti buffer wil be 25 to 50 rest wide on each side of the stream, but the District Engineer may require wider 
vegemced buffers to address documented water quality concerns. If there are open waters on the project site arid die District Euiginccr 
reauires compensatory miagation ibr wetland impaiits to ensure that the net adverse eff«3s on the aquatic environment are minimal, any 


vegetated buffer will comprise no more ±an 1/3 of the remaining compeasatory mitigation acreage after the perrnanently fiEed wetlands 
have been replaced or. a one-to-one acreage basis. In addition, compensatory mitigation must address adverse effects on wetland 
functions and values and cannot be used to offset the acreage of wetland losses that would occur in order to meet the acreage limits of 
some of ±e N’WPs (e.g., for NWP 39, 1/4 acre of wetlands cannot be aeaicd to change a 1/2 acre loss of wetlands to a 1/4 acre loss; 
liowevsr. 1/2 acre of created v«dands can be used to reduce the impaca of a 1/3 acre loss of wetimids). If the prospective permittee is 
required to submit a compensatory raiagaiion proposal with the P(^, the proposal may be either conceptual or detailed. 

(d) To the extent appropriate, penniacts stculd consider mitigation banking and other appropriate forms of compensatory 
mitigation. If the District Engineer determines ibat compensatory mitigatioa is necessary to offset losses of waters of the United States 
and ensure that the ne; adverse effects of the authonzsd work on the aquatic environment are mininial. consoEdated raitig-dEoa 
approaches. suc,h as rrdugntion banks, will be the preferred method of providing compensatory midfation, unless the District Engineer 
cetermiaes that acavity-speciSc compeasatory mitigation is more appropriate, based on which is best for the aquatic enviroament. These 
roes of mitigation are preferred because they involve Icrge; blocks of protected aquatic environmenti are more Ekely to meet the 
raiDgation goals, and ts-re more easily checked for compEance. If a iritigation bank or other consolidated mitigation approach is not 
available in the watenhed. the District Ensbneer will consider other appropriate forms of compensatory mitigation to offset the losses of 
waters of the United States to ensure that the net adverse effects of the autiiorized work on the aquatic environment are minimal. 

20. Spawning Areas. Activities, including scucrures and work in navigable wwers of the United States or discharges of dredged or 
SU material, in spawning areas dur.ng spawning seasons must be avoided to the maximum extent practicable. Activities that result in the 
physical destruction (e.g.. excavate, fill, or smother downstream by substantial turbidity) of an importaat spawning area are not 
auLherized. 

21. Management of Water Flows. To the maximum extent practicable, tiie activity must be designed to maintain precoascraction 

downstream flow conditions (e.g.. location, capacity, an d flow rates). Furthennore, the activity must not permanently restrict or impede 
tec pas.saec or normal or expected high flows the'pnm^ purpose of the fill is to impound waters) and the structure or discharge 

of dredged or fiU matcriai must withstand expected high flows. The activity must, to the maximum extent practicable, provide for 
rctairting e,xcess flows from the site, provide for maintaini ng surfac e flo w r^es fr pm^the site siimlar to pr econsiru ciion conditions, and 
must not mcrease water flows irom the project site, relocate waten^ or redirea water flow beyond preconscractioa conations, in'additioa. 
uie activity rr.a.s:. ;o the maximum extent piacticabic. reduce adverse effects such as flooding or erosion downsmean and upstream of the 
project silt, uaiess me activity is pan of a larger system designed to manage water flows. 

— ^ 22. Advene Effects From Impoundments. 1; the activity, including structures and work in navigable waters of the Uaited States or 

discharge of crtdged or flE material, creates an impoundmem of water, adverse effects on the' aquatic system caused by the accelerated 
passage of water and/cr the restricuon of its flow s h^ be mini mized lo the tnaximum ex te nt practicable. 

23. Waterfowl BreedingT4reas. Activiues. nscluitog sirucnircs and work m aavTgaSIe waters of the United States or discharges Of 
dredged or fill maieriai. into breeding areas for migiaioiy waterfowl must be avoided to the maximum extent practicable. 

24. Removal of Temponuy Fills. Any temporary fills muse be removed in their entirety and the affected areas returned to their 
preexisting eievation, 

25. Designated CriticaJ Resource Waters. Critical resource waters include, NOAA-desigaaied ourine sanctuaries. National 
Esruxinc Researca Reserves. Naaonal WUd and Scenic Rivers, critical habitat for FeccraEy listed threatened and endangered species, 
coral reefs, Stexe caruxai heritage sites, and outstanding national resource waters or other waters offidaEy designated by a State as having 
particular environmentai or ecological significance and identified by the District Engineer after notice and oppofoirity for public 
comment. The Distric. Engineer may also designate additional critical resource waters after notice and opportunity for comment. 

(a) Excqii as noted below, disc.iarges of dredged or fill material into waters of the United States are not authorized by NWPs 7, 12, 
14 , 16 . 17. 21, 29, 31 , 35. 39, 40. 42, 43, and 44 for any activity within, or directly affecting, critical resource waters, including wetlands 
adjacent to such waters. Discharges of dredged or fill materiais into waters of die United Slates may be authorized by the above NWPs in 
National Wild and Scenic Rivers if the activity complies with General Condition 7. Further, such discharges may be authorized in 
designated critical habitat lot Federally listed threatened or endangered species if die activity complies with General Condition 1 1 and the 
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. . . 4 . i 7 , __ Z3. 25, 27. 2S, 30.33, 34.36,37, and 38, nodficarion is required in accordar.ce wi± 

Gincfai Condition 13. for ny aedvity proposed ia ibe designa^ cifekal rewurce waters including wetlands adjasent to those waKrs.*^ 
The Disnici Engineer mzy authorize acavidcs under tiiesc NWPs only rfter he determines that the impact to the cridcal resource wbuksI 
will be no more than minimal. 

26. Fills Within 100-Year Floodplains. For purposes of this general condition, 100-year floodplains will be identified through the 
Federal Emergency Management Agency's (FEM.^) Rood Insurance Maps or FE-MA-approved local floodplain maps, 

(a) Discharges Below Headwaters . Discharges of dredged or fill ma^ial into waters of the Unired Stares resulting in permanent, 
above-grade nils within the 100-year floodplain at or below the point on a sffKun where the average annual flow is gve cubic fret per 
second (i-fi-. below headwaters) are not authorized by NWPs 29, 39, 40, 42, 43. and 44, For NWPs 12 and 14, the prospective pennictre 
must notify the District Engineer in accordance with General Condidoo 13 and the nodficarion must include documentarion that any 
permanent, above -grade fills in waters of the United Stares within the lOO-year floodplain below hcad^rers comply with I^MA or 
FEMA-approved local floodplain constrachon requirements. 

(b) Discharges in Headwaters (i.e., above the point on a stream where the average annual flow is five cubic feet per second). 

(1) Flood Fringe . Discharges of dredged or ^ material injxjwarcrs of the United States resultingin permanent, above-grade fills 
within the flood fringe of the IQO-year floodplain of faredwaters are not authorized by NWPs 12. 14. 29, 39, 40, 42. 43, and 44, unless the 
prospective pennines notifies the District Engmecr in Mcordanre with General Comfirion 13. The nodficarion must include 
documentation that gach discharges comply with FEMA or FEMA-approved local floodplain construction requirements. 

(2) Floodwav . Discharges of dredged or fill material into waters of the United States resulting in permanent above-grade fills within 
die floodwav of the 100- year floodplain of headwaters are not authorized by NWPs 29.39, 40, 42, 43, and 44. For NWTs 12 and 14, the 
perminse must natify- the Distnet Engineer in accordance with General ConditioB 13 and the notiScarion must include docomerxeation 
that any pcnmnenc. above grade fills proposed in the floodway comply with FEMA or FEMA-approved local floodplain coasmicrion - 
requirements- 

Section 10 Condition (Colorado River oniy). The permitre understands and agrees that, if future operations by the United States 
require the removal, reiccacion, or other alteration, of the structure or wodc herein authorized, or if. in the opLnion of the Secretary of the 
Amiy or his authorized representative, said scmciure or work shaD cause unreasonable obstruction to the free navigation of the navig^ie 
waters, the pemiirtes will be required, upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or 
obstructions caused thereby, without expense to the United States. No claim shall be made against the United States on account of any 
such removal or allcrtmon. 


Further Information 

1 . Disttjet enginears have authority to deterariae if an activity complies with the cenns and conditions of an NWP. 

2. NWPs do not obviate lie need to obtain other Federal. State, or local permits, approvals, or authorizations required by law. 

3 . S"WPs do not grant any property rights or exclusive privileges. 

4. NVfTs do not authorize any injury to the property or rights of others. 

5. NWPs do not auiorize intcrferencs with any existing or proposed Federal project. 

DeGnitions 

Bast management practices : Best .Managerscni Practices (BMPs) are policies, practices, procedures, or struemres implemented to 
mitigate the adverse environmental effecre oo sunace water quality resulting from development. BMPs are categorized as structural or 
con-strucoiraL A BMP policy may affect the iixniu on a development 

Comrensacorv nuagation: For purposes of Section lQ/404, compensatory mitigation is the restoration, creation, eohancemeai, or in 
exceptionai circumsta.nces. preservation of wetiaods and/or other aquatic resources for the purpose of compensating for unavoidable 
adverse impacts which remain after all appropriare and practicable avoidance and tronimization has been achieved. 

Creatior; -. Tbe esublishmeot of a wetland or other aquatic resource where one did not formerly exist. 

Enhancemenc : Activities conducted in existing wetlands or other aquatic resources which increase one or more aqu^c functions. '■ 

Ephemeral sTream ’ An ephemeral stream has flowing water orjy during, and for a short duration afler, precipitation events in a 
typical year. EpheareraJ stream beds are located above the water table year-round. Groundwater is not a source of tvatcr for the stream. 
Runoff from rainfall is the primary source of water for stream flow. 

Farm tract : A unit of contiguous land under one ownership which is operated as a farm or part of a farm. 

Rood Frinze : Thai portion of the 100-year floodplain outside of the floodway (often referred to as “floodway fringe.” 

Roodwav The area regulated by Federal, stare, or local requirements to provide for the discharge of the base flood so the cumulative 
mcrease in water suifice eievation is no more than a designated amount (not to exceed one foot as set by the National Rood 

Insurance Program) within the lOO-ycai floodplain. 

Indesendent utilicv A test to detennme what constimtes a single and complete projret In the Corps rcgulaory program. A project is 
considered to have independent utility if it would be constructed absent the construction of other projects in the project area. Portions of 
3 multi-phase project that depend upon other phases of the projea do not have independent utility. Phases of a project that would be 
constructed even if the other phases are not built can be considered as separate single and comptew projects with independent utility. 

Intermittent stream : An interraittcai stream has flowing water during certain tinres of the year, when groundwater provides w^erfor 
stream flow. During dry periods, mtcnmtlcnt streams may not have flowing water. Runoff from rainfall is a supplemental source of 
water for stream flow, 

Loss of waters of the United States : Waters of the United States that include the filled area and other waters that are permanently 
adversely affected by flooding, excavation, or drainage as a result of the regulated activity. Permanent adverse effects include permanent 
above-gndc, ac-gradc, or beiew-grade fills that. change an ajuatic area to dry land, increase the bottom elevation of a warerfjody. or 
change the use of a waterbody. The acreage of loss of waters of the United States is the threshold measurement of the impact to existing 
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-■i -n ii ni P5 ’*'hcther a project may qualify for an NWT; it is not a ik£ threshold that is calculated after considenng 

ihat may be used to offset losses of aqnatic functions and values. The loss of stream bed includes the linear feet 
is 0'’ excavated. Waters of the United States tempwarily filled, fiooded, excavated, or domed, bat restored to 
* contours and elevadons after construction, are not included in the measurement of loss of waters of ti.e United States. 
g-etJar.d : A non-tidal wetland is a wetland (i.c., a vraor of the UniKd States) that is not subject to the ebb and flow of ddal 
of a wetland can be found at 33 CFU 32S.3(b). Non-tidal wetlands contiguous to tidal waters are located 
of tbs high tide line (i.e.. the spring hira tide line). 
cSlsa'i:- An area that, during a year with oonnal patterns of predpicarion, has standing or Sowing water for sufficient duration to 
' blisb an ordinary high water mark. Aquatic vegeation wiUan the area of standing or flowing water is either non-emergent, sparse, or 
ibseni Vtacrated shallows are considered to be open waters. The tenn “open warer" includM rivers, streams, lake<i, and ponds, r-or the 
purposes of tire NWPs. this term does not include sphemcral waters. 

' 'p»~nn!al Stream : A perennial stream has flowing waisryear-roand during a typical year. The water tabic is located above the 
strearn bed for moti of the year. Groundwater is the primary source of water for stieam flow. Runoff from rainfall is a supplemental 


source of water for stream iiow. 

P^mar.ent above-grade fill : A discharge of dredsed or fill material into waters of the United States, including wetlands, that results 
irt a subsanuai increase in ground elevation and pennanentiy cobtois part or all of the waterbody to dry land. Stiuctural fills authorized 


bv N'VfPs 25, 3d, etc. are not included. 

Pr eser-at ion: The protection of ecologiceliy jmeonant wetlands OT other aquatic r«aurces in perpetuiry throng the implementatioD 
c: appropriate legal and physical mechajiisirLS. Preservation may include procecrioa of upland areas adjacent to wctlaiid.s as necessary to 
ensure nrotection and/'or enhancement of the ovemil aquatic ecosystem. 

Res'tcmtion : Re-estnblishment of wetland a-nd'or ether aquatic tssoutcs characteristics and function(s) at a site where they have 


ceased to ciist, or exist in a substantially degraded state. 

Riri'te and oool eempiex : Riffle and pool complexes arespedalaeuaricsites underthc404Cb)(l) Guidelines. Steep gradient sections 
of streams are sometimes characterized by riffle and pool complexes. Such stream sections are recognizable by their hydraulic 
characteristics. The rapid movement of water over a course substrate in riffles resuUs in a raugh flow, a turbulent surface, and high 
dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. Pools are charaaerized by a slower sieam velocity, 
a streaming Sow, a smooth surface, and a finer substrate. 

Single and comnlete project : The term "single and complete project” is denned ai 33 CFR 330,2(i} as the total project proposed or 
accomplished by o.ne owner/deveioper orparmerahipor other assodatioo of owncrs/developcrs (see definition of independent utility). 
Por linear projects, the “single and complete project" (i.e., a single a.nd complete crossiag) will apply to each crossing of a separate water 
of tije United States (i.e,. a single waterbody) at that location. ^ exception is for linear projects crossing a single waterbody several 
tines a: separate and distant locations; each crossing is considered a singfe and coir^sJete project However, individual channels in a 
braided sticamor river, or individual arms of a large, inegularly-shaped wetland or lake, etc., are not separate waterbodies. 

Stonnwater management : Stormwater manascmeai is ifac mechanism for coaCroIliDg stormwater runoff for the purposes of reducios 
downstream erosion, water quality degradation, and flooding and mitigating the adverse effects of changes in land use on the aquatic 
environment. 

Stomiwatgr mar.agement fadliries Stormwater management facilities are those facilities, including but not limited to, stormwater 
fcucjtic.i and detention pouds and BMPs, which retain water for a period of time to control runoff and/or improve the quality (i.c., by 
reducing ths conceatn'iar. of nutrients, sedicenu, hazardous substances and other pollutants) of stormwater runoff. 

Stream bed : The substrate of the sceam channel ber#een the ordinary high water marks. The subsiate may be bedrock or inorganic 
particles that range in size from clay to boulders. Wetlands contiguous to the stream bed. but outside of the ordinary high water marks, 
are not considered piL-t of tils snream bee. 

Stream channfiHrgr-on : The tnanipulaiion of a stream channel to Increase the rate of water flow tiu-ewgh the stream channel. 
Majupuiation may include deepening, widening, straightening, armoring, or other activities that change the stream cross-section or other 
aspects of sceam chancel gcorseiry to increase the rate of water flow through the stream channel. A channelized stream remains a water 
of tee United States, despite the modificaiions a> increase the rate of water flow. 

Tidal wetland : A tidal wetland is a wetJard (i.c,. a water of the United States) that is inundated by tidal waters. The definitions of a 
wetianc and tidal wates can be found a: 33 CFR 328.3fb) and 33 CFR 328.3(0. respectively. TIda! waten rise and fail in a predictable 
a:id measurable rhvthin or cycle due to the gravatscoaal pulls of tite moon and sun. Tidal waters end where the rise and fall of the water 
.suriucs can no lunge: be ptacdcally measured in a predicablc rhythm doc to masking by other waters, wind, or other effecu. Tidal 
wstiancs arc located c.bannelward of tine nigh tide lioe (i.c., spring high tide line) and are inundated by tidal waters two times per lunar 
mocth, during spring high tides. 

Vegetated buffer A vcgeuied upland or wetland area next to rivers, streams, lakes, or other open waters which separates the open 
water ;iom deveiuped zreas. ittciudizig agiiculturai land. Vegcuied buHers provided variety of aquatic babitet funedous and values (e.g., 
aquatic habitat for 2sh and other aquatic organisms, moderation of water tempeninire changes, and detritus for aquatic food webs) and 
help improve or maiatan local water quality. A veg«ateti buffer can be established by maintaming an existing vegetated area or planiiog 
nauve trees, shrubs, anc herbaceous plants on land next to open waters. Mowed lawns are not considered vegetated buffers because tiiey 
provtde linle or no aquatic habitat funcdom> and values. The establishment and roainienancc of vegeated buffers is a method of 
compcrsatcry nitigaticn teat can be used in conjunction with the restoration, creation, enhancement, or preservation cf aquatic habitats 
to ensure that activ.ties auworized by yWPs result in mininial aeverse effects to the aquatic environment. (See General Condition 19.) 

Vegetated shallows : Vegetated shallows are special aquatic sites under the 404(bKl) Giiideiines. They are areas that are permanently 
mu.^cl.•u^d and under normal circumstances have tooted aquatic vegetation, such as seagrasses in marine and estuarine systems and a 
variety of vascular rooted plants in ffeshwater systems. 

W'aterpQdv : A waterbody is any area that in a nonnal year has water flowing or standing above ground to the extent that evidence of 
an ordinary h!g.b water mark is established. Wetlands coutiguous a> the waterbody are coosidezed part of the watetbocy. 
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DEPARTMENT OF THE INTERIOR 

FISH AND WILDUFE SERVICE 
ARIZONA ECOLOGICAL SERVICES STATE OFFICE 
361S West Thomas Road* Suite 6 
Phoenix, Artxcjna 85019 

Telephone; (602! 378-4720 FAX: (602) 379-5623 

January 11, 1991 

Colonel Xoberc L. ViisAncwarp 
District EngiTxeer 
TJ.S. Aray Corps of Engineers 
1x73 Ar.gales Dismer 
Arizona Regulatory Field Office 
3636 North Central Avenue, Suite 760 
Phoenix. AZ 850X2-1936 
ATTNi Rohert Dumaer 

Re: RequeaC fcr Coaaer.ts Regarding Peabody Vestem Coal Coapany's Application 
for Hationwide Permit 21 (File # 93-L154-RD) , 

Dear Colonel VanAncwerp: 

The Pish and Wildlife Service (Service) has teeamined the tnforaaeion., provided 
by Che Corps of Engineers (Carps), related to Peabody Vescem Coal Company's 
(PGC) application for a Section 404 of the Clean Water Act - Nationvida Permit 
Ho. 21 (SWP 21), for the discharge of dredge and fill into waters of the 
Wnited States. We have coordinated this review with the Environmental 
Protection Agency. The proposed 54 parmlccad activities have occaxred or will 
occur at the Slack Mesa and Rayenca mines, located on the Havajo and Hopl 
Reservations, approximately 19 miles southwest of Kayenta, Navajo County, 
Arizona. The Service has several concerns about these activities, and in 
accordance with the ezcsnslon for time authorized by the Phoenix Regulatory 
Branch on December 15 . 1993 , offers the following comments . 

It appears that the activities nay fall to meet the regulaCory requirements a^ 
speci fied by th e following Natiotwide Permit Conditions; 


Part 330. Appendix A {C)(8>, "Tribal Rights'*- The activities may tarpair 
tribal rights. 

Part 330, Appendix A <C)(I1), "Endangered Species"- The Mexican spotted 
owl is known to occur in the vicinity of the project area. Has the Corps 
mads a detsrmiaatian regarding ^ffe ce to this tbreacened ^ecies ? 


Pact 330, Appendix A (C)(13), "Notification’’ • The regulations clearly 
State that the applicant must notify the District Engineer (DE) as soon 
as possible and shall not begin the activity (until the ntcaerous 
requirements of this provision are satisfied) . 

The Service is concerned chat pocencial impacts essoeiated with these 
projects were .noe adaq\:agely evalu ated, aldnou^ 25 accivicles have already 
been completed*! The activtciM appear^© have more than miniaal individual 
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Ve are available Co aaec vith you iii an arcempc to resolve chese concerns, 
ve can be of furcher aasiscaivco, please conCacc Don Henry or Don Ketz. 

Sincerely, 


^ Sam F. Spiller 
D Scate Supervisor 


cc: Regional Director. 7ish and Uildlife Service, Albuquerque, New Mexico 

(AES) 

Regional Supervisor, Arizona Ga&e and Fish Deparrmenc, Mesa, Arizona 
(Arm: Ron Chriscofferson) 

Dlreccor, Arizona Same and Fish DeparCmenc, Phoenix, Arizona 
Regional Adainiscrator , Envtronjsoancal Proceccton Agency, Region IX, 
San Francisco, California (tteclands U-7-2) (Atcn:Mary Bucrerwick) 
Field Services, Arizona Dcparcmenc of Environmental Quality, Phoenix, 
Arizona (Attn; Jack Sale) 

Surface yacet Gertlflcacton., Arizona Department of Environmental 
Q^iity, Phoenix, Arizona <Accn:Jia Matt) 

Regulatory Branch, Army Corps of Engineers, Los Angelas, California 


If 
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Continue 

Continue 


Local call number 

NAU.PH.96.4.14.11 

Creator 

Bill Belknap 

Title 

Tuba City - round-up in Moencopi Wash. 

Physical description 

Black-and-white photograph, 11.5x11 
Use 

Reproduction requires permission of the repository. 
Original creation date 
1941 

Subjects 

Horsemen and horsewomen 
Cattle 

H o pi Indians 
Cattle drives 
Rivers 

fllaces 

Moenkopi Wash ("Ariz 1 
Hopi Indian Reservation (Ariz.l 
Collection Name 
Bill Belknap 
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Moenkopi Wash. 


Order This Photograph For: 


Personal Use: 

(please read our cop.yjn^ 
and reproduction price s 
before continuing) 
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Commercial Use: 
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for copying and reuro diictiBn 
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continuing) 
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Local call number 

NAU.PH.95.55.1513 

Creator 

Don Lyngholm 

Title 

Moenkopi Wash. 

Physical description 
Color Slide 

Use 

Reproduction requires permission of the repository. 
Original creation date 

.1978 

Subjects 

ValJevs 

Floodplains 

De.serts 

Desert_pJ_anLs 

Places 

Moenkopi Wash ('Ariz.l 
Navajo India n Rese rvation 
Collection Name 

Don Langholm 
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insert New Record SPECIAL COLLECTIONS & ARCHIVES. CLINE LIBRARY 

NORTHERN ARIZONA UNIVERSITY 

PHOTOGRAPHY REGISTRATION SHEET 

POST 

001 DIGITIZE NO ▼ Record/Control Number : 

099 Accession/Call Number •NAU.PH.90.44.23 

100 Photographer/s : Unidentified 

245 Title/Description rMoenconi Wash. 


300 Physical De.«;cnptinTi: Black:-and- While Photograph 

Size : 8x12 cms. Height x Width 

5 1 8 Original Creation Date : unknown 

520 note: This is a Photographic Copy Print: : r jYES 

545 Historical Note : 

600650 = ADDED 

600 PEOPLE 


610 

Organization : 

650 

SUBJECTS: 


Rivers 


65 1 Places/Location ; Moencopi WashiAriz.i 


690 LOCAL SUBJECT 


730 Collection Name Billie Williams Yost 

Source of Acquisition : Billie Williams Yost 

NAU OWNS COPYRIGHT: i/iYES 

Credit Line Billie Williams Yost, Cline Library, Northern Arizona University 
Restrictions : See Curator of Photography 
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Cline Library Photo Finding Guide: Billie Williams Yost 
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cctions and Archive sr 
Image Database"' 


Billie Williams Yost Collection 



Browse this Collection 


Volume: 

42 black-and-white photographs 

Views include: 

Flagstaff, Arizona school children, sheriffs, and still, 1 930's; Mormon Lake and Lake 
Mary; lumber trains; Leupp Indian School; railroad at Winslow, 1902; Blue Canyon; 
Hopi Snake Dance at Walpi, 191 1 and at Hotevilla, AZ, 1912; Hopi Villages; Ream's 
Canyon; gold dredge in San Juan river, 1 890's 
Biographic note: 

Bom Bemetta Williams, on February 27, 1907, Billie Williams Yost was the youngest 
of four children of Bill and Gertrude Williams who operated Red Lake Trading Post on 
the Navajo Reservation for many years. Mrs. Yost began her journalistic career with 
the Winslow Mail, and later became a newspaper reporter for Flagstaff s Arizona Daily 
Sun. In 1966, she became Coconino County Clerk of the Superior Court, an office she 
held until her retirement in 1975. In 1987, she was voted into the Democratic Party 
Hall of Fame for her contributions, dedication, and service. 

Restrictions: 

See the Curator of Photography regarding permission to dupiicate images of the 
Hopi religious ceremonies. 


Cline Library 

Special Collections and Archives Department 
Northern Arizona University 

Ail contents copyright ©1998. ABOR, NAU. All rights reserved. 
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Presentation Photos from the Museum of Northern of Arizona 

Local call number 

E128.3 /3367 

Creator 

Unknown 

Title 

Village of Moencopi 
Physical Description 

black and white photograph 

Use 

Reproduction requires permission of the repository 
Original Creation Date 

1961 


Local call number 

GG-19.1 / 64.708 

Creator 

Paul Long 

Title 

Iron Point / Pasture Canyon 
Physical Description 

black and white photograph 
Use 

Reproduction requires permission of the repository 
Original Creation Date 

1964 

Place 

Moencopi Wash / Kerley valley 

Museum of Northern Arizona, Photo Archives 
Contact person 
Tony Marinella 

Phone: (928) 774-521 1 ext. 212 



The United States Senate 
Committee on Indian Affairs 
Washington, D.C. 20510 


Oversight hearing on the protection of 
Native American sacred places as they 
affected by Department of Defense undertakings. 


Testimony about the 
Black Mesa and Kayenta Mines 
submitted by Peabody Energy 
June 14, 2002 


Peabody Energy 
701 Market St. 

St. Louis, Missouri 63101 
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PEABODY ENERGY’S BLACK MESA AND KAYENTA MINES 


Black Mesa Mining Operations 

Peabody Energy owns and operates the Black Mesa and Kayenta mines 
in northeastern Arizona, which serve the Mohave and Navajo electric generating 
stations in Nevada and Arizona. The Mohave and Navajo stations contribute to 
the economic prosperity of the Southwest, providing electricity to more than 
3.5 million families in major cities including Phoenix, Laughlin and Los Angeles. 

Located on the Hopi and Navajo reservations, the Black Mesa and Kayenta 
mines are operated through tribal lease agreements, providing low-cost energy, 
creating significant jobs and maintaining a tremendous economic foundation for 
the Hopi and Navajo. 

The Black Mesa Mine opened in 1970. It employs about 240 workers and 
ships nearly 5 million tons of coal each year. The mine’s coal is transported to the 
Mohave Station through a 270-mile underground coal-water pipeline that ships 
the equivalent of 50,000 rail cars per year through a system that is unseen and 
unobtrusive. The Kayenta Mine began shipping coal in 1973. The mine employs 
nearly 400 workers and transports more than 8 million tons each year to the 
Navajo Station via an 80 mile closed loop electric rail owned and operated by 
the power plant consortium. 

Economic Impact 

Peabody is among the nation’s largest private employers of Native 
Americans. The mines employ nearly 700 workers, and about 90 percent of the 
work force is Native American. Miners earn wages that average eight times 
higher than the per capita income for the Navajo Nation and about two times 
higher than Arizona’s per capita income. 

Together, the mines inject nearly $2 million weekly into tribal economies in 
wages, benefits, royalties, taxes and charitable contributions or more than 
$2 billion in direct benefits since the operations began. This revenue comprises 
about 80 percent of the Hopi Tribe’s annual budget and more than 30 percent of 
the Navajo Nation’s annual general budget. 
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PEABODY ENERGY’S BLACK MESA AND KAYENTA MINES 


Compliance Record 

The mines have developed an award-winning reclamation program and an 
extensive environmental monitoring and study program. Mined lands are 
reclaimed to a condition that is typically 20 times more productive for grazing than 
native lands. This program also includes a unique initiative to restore medicinal 
and cultural plants used for ceremonies and other traditional purposes. To date, 
more than 12,000 mined acres on Black Mesa have been reclaimed. 

Mining operations must comply with 32 federal statutes established to 
protect human health, the environment, and archeological resources. State-of- 
the-art technology provides the foundation for a multi-disciplinary environmental 
program. The effort includes extensive monitoring of air, soil and vegetation as 
well as monitoring of both surface and ground water. The mines are also subject 
to weekly unannounced inspections and continue to maintain good compliance. 

Protection of the Navajo Aquifer 
Water Use 

Peabody purchases water used to convey coal to Mohave Station from 
the HopI Tribe and Navajo Nation for more than $4 million annually. The 
water is sourced from the vast Navajo Aquifer, an underground sandstone 
aquifer spanning 7,500 square miles within the Black Mesa Basin, an area about 
the size of Delaware. The operations use about 4,000 acre-feet of water each 
year primarily to convey coal to the Mohave Generating Station near Laughlin. 
They also supply water used at the mining complex in addition to potable water 
used by 200 local residents. 

Study Results 

Eleven major studies performed during the past 30 years conclude that 
during the life of the mines, less than one-tenth of 1 percent of the water stored in 
the aquifer will be used, which is similar to removing a cup of water from a 55- 
gallon drum. 


2 
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PEABODY ENERGY’S BLACK MESA AND KAYENTA MINES 


In addition, an October 2001 report issued by the U.S. Department of the 
Interior’s Office of Surface Mining (OSM) conciuded that the aquifer remains 
stable, water quality is excellent, and the impact to springs and streams caused 
by mining is too small to be measured. 

Alternative Water Sources 

While studies show that there will be no significant impacts to the Navajo 
Aquifer or to other water users caused by mining, Peabody resjjects cultural 
concerns associated with using the aquifer and supports development of an 
alternative water source that would be used in lieu of the Navajo Aquifer. 

Peabody is working with the owners of the Mohave Station as well as the Hopi 
Tribe and the Navajo Nation to identify an alternative that is suitable to all parties. 

Recently, the Mohave participants have identified a secure source of water 
from the Lower Colorado River, which would allow lease of approximately 6,000 
acre-feet of water for use at the Black Mesa operations. 

The resources for constructing the water delivery system have not yet 
been committed and are linked to a larger decision process concerning whether 
the Mohave owners will proceed with upgrading the plant’s emission control 
equipment. These discussions are ongoing and Peabody believes they can be 
resolved. 

Protection of Surface Water Quality 
Regulatory Oversight 

The U.S. Surface Mining Control and Reclamation Act requires surface 
coal mines to maintain a series of ponds within mining areas to ensure protection 
of water quality downstream. On Northern Arizona’s Black Mesa, storms are 
typically cellular, causing extreme downpours and flash floods. The ponds 
capture runoff, settle the sediment and help protect water quality. The Black 
Mesa complex has about 150 sediment ponds throughout its 100-square-mile 
lease area. 


3 
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PEABODY ENERGY’S BLACK MESA AND KAYENTA MINES 


About 115 ponds are temporary and approximately 35 are proposed as 
permanent structures based on a request from the Navajo Nation to leave the 
ponds after mining to enhance the area for wildlife habitat and livestock grazing. 

Water impoundments are recognized as the best technology to ensure 
protection of water quality downstream and are designed and constructed using a 
rigorous set of engineering standards. Under the Clean Water Act, activities 
associated with the construction and maintenance of impoundments are regulated 
by the U.S. Army Corps of Engineers, and protection of water quality is enforced 
by the U.S. Environmental Protection Agency (EPA). 

Every aspect of the design, construction, maintenance and reclamation of 
the ponds is permitted through the U.S. OSM in conjunction with the U.S. Army 
Corps of Engineers and the U.S. EPA. The activities relating to the ponds are 
part of a nationwide surface mining permit that was renewed as recently as 1997. 
This renewal included the U.S. EPA’s certification that water quality would be 
protected. In addition, the U.S. EPA regulates pond outflows through spillways. 

Study Results 

The impacts of impounding water relating to the flow of the Moenkopi and 
Dinnebito washes have been thoroughly studied by the U.S. OSM with input from 
the U.S. Army Corps of Engineers, the U.S. EPA, the Hopi Tribe and the Navajo 
Nation. 

The U.S. OSM has concluded that there would be “negligible” impacts on 
the flow of the washes during the life of the operations. These findings are based 
on a 1990 Environmental Impact Statement (EIS) published by the U.S. OSM, 
which is the foundation for the mine permit. The EIS examined the mine’s 
potential impacts to both surface and ground water resources, using a Cumulative 
Hydrologic Impact Assessment to ascertain impacts. (See EIS excerpts 
attached.) 


4 



348 


PEABODY ENERGY’S BLACK MESA AND KAYENTA MINES 


The U.S. Geological Survey also conducts continuous monitoring of flow in 
the Moenkopi and Dinnebito washes to assess potential impacts from mining and 
ensure their protection. The continuous flow record for Moenkopi Wash spans 
almost three decades. The U.S. OSM uses this data to deveiop an annual report 
to assess material damage to washes resulting from impounding water. 

An October 2001 U.S. OSM report titled, “The Office of Surface Mining 
Reclamation and Enforcement’s Report on Its Review and Anaiysis of Peabody 
Western Coal Company’s 1999 “Annual Hydrological Data Report’’ and the U.S. 
Geological Survey’s, “Ground-Water, Surface-Water and Water-Chemistry Data, 
Black Mesa Area, Northeastern Arizona, 1999, "concluded that there has been no 
material damage to washes resulting from impounding water and no material 
damage to the hydrologic balance of the Navajo Aquifer caused by mining. 

Arizona and much of the West has experienced varying levels of drought 
since the 1950s, and this year has been extreme, with precipitation far below 
normal levels. There is a direct reiationship between the level of flow in Moenkopi 
Wash and the amount of precipitation. In the grips of the current severe drought, 
flows will decrease. 

Wildlife Monitoring 

The Black Mesa is an extremely arid region. The ponds provide an 
important nesting and feeding habitat that has dramatically increased populations 
of migratory waterfowl and shorebirds because there is now a reliabie water 
surface source that didn’t previously exist. Extensive wildlife monitoring on Black 
Mesa has documented more than 200 species of birds, including waterfowl such 
as mallards, teal and geese. 
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Pcobodu 


701 Market Street 

PEABODY ENERGY S,_ Missouri 63101-1S26 

314.342.7624 

Fax 314.342.7614 

fpalmer@peabodyenergy.com 

FREDRICK D. PALMER 
Executive Vice President 
Legal and External Affairs 


June 14. 2002 


The Honorable Daniel K. Inouye and 
The Honorable Ben Nighthorse Campbell 
United States Senate 
Committee on Indian Affairs 
838 Hart Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Inyoue and Vice Chairman Nighthorse Campbell; 

Peabody Energy respectftjlly submits Wie attached testimony to the Senate Committee on 
Indian Affairs to be included in the record for the June 4, 2002, oversight hearing on the 
protection of Native American sacred places. 

The comments summarize our Arizona mining activities, compliance record and the 
economic impacts of the operations. They also explain use of surface ponds to protect water 
quality as required by the U.S. Office of Surface Mining as well as our use of water from the 
Navajo Aquifer. We believe this information will correct and clarify statements made during the 
hearing about protecting sacred water and about changes in flow of the Moenkopi wash on Black 
Mesa, which is directly impacted by current drought conditions. 

The Black Mesa and Kayenta mines are subject to extensive regulatory review from 
multiple federal, stale and tribal agencies. The mines are properly permitted and have operated 
with a good compliance record on reservation lands for more than three decades. The mines 
provide a low-cost, reliable fuel supply for the Mohave and Navajo electric generating stations, 
creating nearly 700 jobs and injecting nearly $2 million weekly in direct economic benefits into 
Hopi and Navajo communities. 

We are extremely proud of the success of the operations and appreciate your 
consideration of our testimony. Please let me know if I can provide further detail about these 
operations to you or members of the committee. 



cc; The Honorable Kelsey Begaye 
Deputy Asst. Sect. George Dunlop 
The Honorable Jon Kyi 
The Honorable John McCain 
The Honorable Wayne Taylor 
Clancy Tenley 
Col. Richard G. Thompson 
Brent Walquist 
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ATTENTION OF: 


Office of the Chief 
Regulatory Branch 


DEPARTMENT OF THE ARMY 

LOS ANGELES DISTRICT, CORPS OF ENGINEERS 
ARIZONA-NEVADA AREA OFFICE 
3636 NORTH CENTRAL AVENUE, SUITE 760 
PHOENIX, ARIZONA 85012-1936 

April 21, 1997 


Peabody Western Coal Company 
ATTN: Brian P. Dunfee 
1300 South Yale Street 
Flagstaff, Arizona 86001 

File Number: 934-1154-RJD 

Dear Mr. Dunfee: 

This is in reply to your December 12, 1996 letter requesting renewal of Peabody 
Western Coal Company’s Section 404 Nationwide Permit for the Black Mesa and Kayenta 
coal mines located approximately 19 miles southwest of Kayenta, Navajo County, Arizona. 

The Corps of Engineers has determined, under Section 404 of the Clean Water Act 
(33 U.S.C. 1344), that your proposed activity complies with the terms of Nationwide 
Permit No. 21, "Surface Coal Mining Activities." See Enclosure 1 for complete description. 
You must comply with the enclosed regional, general, and 404 only conditions (Enclosure 
1) and the compliance statement (Enclosure 2). 

Furthermore, you must comply with the following Special Condition: 

a. The permittee shall comply with all requirements and conditions in the letter of 
water quality certification that the U.S. Environmental Protection Agency signed on April 
4, 1997. This certification demonstrates that the permittee has complied with Section 
401(a) of the Clean Water Aa. A copy of this letter is enclosed. 

This letter of verification is valid until the current nationwide permit program expires 
on February 11, 2002. If Nationwide Permit No. 21 is otherwise modified, reissued, or 
revoked before February 11, 2002 it is mcumbent on you to remain informed of changes to 
this nationwide permit. 

A nationwide permit does not grant any property rights or exclusive privileges. Also, 
it does not authorize any injury to the property or rights of others or authorize 
interference with any existing or proposed Federal project. Furthermore, it does not 
obviate the need to obtain other Federal, state, or local authorizations required by law. 
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Thank you for participating in our regulatory program. If you have questions, please 
contact Robert J. Dummer at (602) 640-5385 x 224. 

Sincerely, 

Cindy Lester 
Chief, Arizona Section 
Regulatory Branch 


Enclosures 
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17. S. ARMY CORPS OF ENGINEERS 
NATIONWIDE PERMIT NUMBER 21 


"SURFACE COAL MINING ACTIVITIES" 


Pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344) the U.S. Army Corps of Engineers published 
the "F inal Notice of Issuance, Reissuance, and Modification of Nationwide Penmts* in the Federal Register (61 FR 
65873) on December 13, 1996. Nationwide Permit (NWP) Number 21, effective February 11, 1997 is as follows: 

21. Surface Coal Mining Activities. Activities associated with surface coal mining activities provided they 
are authorized by the Department of the Interior, Office of Surface Mining (OSM), or by states with aj^roved 
programs under Title V of the Surface Mining Control ai^ Reclamation Act of 1977 and provided the permittee 
notifies the District Engineer in accordance with the ‘^NoIxfiCCltiOtl general condition. The notification must 
include an OSM or state approved mitigation plan. The Corps, the discretion of the District Engineer, may ret^ire 
a bond to ensure success of the mitigation, if no other Federal or state agency has required one. For discharges in 
special aquatic sites, including wetlands, the notification must also include a delineation of affected special aquatic 
sites, including. wetlands. (Also see 33 CFR 330.1(e)) (Sections 10 arul 404) 


The following Regional Conditions and Section 401 Water Quality Certifications have been adopted for 
non-tribal and tribal waters in Arizona: 

Re gional Conditions 
None. 

401 Certification 

Tribal waters Individual 401 Certification Required. 

Unique waters Individual 401 Certification Required. 

Other waters Certified. 

‘Tribal waters* means ail waters of the United Stales occurring on tribal lands. 

'Unique Water* means a surface water which has been cUssIfted as an outstanding state resource water by the Director of ADEQ under 
R18-1I-U2. The following are classified as unique waters on non-tribal lands: 

a. The West Fork of the Little Colorado River, above Government Springs; 

b. Oak Creek, including the West Fork of Oak Creek; 

c. Peeples Canyon Creek, tributary to Santa Maria River; 

d. Burro Creek, above its confluence with Boulder Creek; 

e. Francis Creek, Mohave and Yavapai counties; 

f. Bonita Creek, tributary to the upper Gila River; 

g. Cienega Creek, from I-IO bridge to Dei Lago Dam, Pima County; 

b. Aravaipa Creek, from confluence of Stowe Gulch to the downstream boundary of the Aravaipa Canyon Wilderness Area; 

i. Cave Creek and South Fork of Cave Creek [Chiricahua Mountains], from headwaters to the Coronado National Forest boundary; and 

j. Buehman Canyon Creek, from headwaters [Ut. 32"24'55 Long. 10"39'43.5"W] to approximately 9.8 miles downstream 
[Lat. 32'’24'3l.5"N, Long. 1 10‘’32'08"W], 

“Other waters* means all waters of the Uruted Stales on non-tribal lands for which 401 Certification has not been specifically denied. 




354 


Nationwide Permit Conditions 


General Conditions 

The foEowing general conditions must be followed m order for axty authorization by a NW? to be valid: 

1. MlYlsatloa: No activity may cause more than a minimal adverse effect on navigation. 

2. Proper Maintenance: Any structure or fill authorized shall be properly maintained, including maintenance to ensure . 
public safety. 

Erosion and Siltat ion Controls : Appropriate erosion and siltatlon controls must be used and maintained in effective 
operating condition during construction, and all exposed soil and other fills, as well as any work below the ordinary high 
water mark or high tide line, must be permanently st^ilized at Ac earliest practicable date. 

4. Aouatic Life Movements : No activity may substantially disrupt the movement of those species of aquatic life 
indigenous to the waterbody, including those species which normally migrate through the area, unless the activity's primary 
purpose is to impound water. 

5. Equipment : Heavy equipment working in wetlands must be placed on mats, or other measures must be tak^ to 
minimize soil disturbance. 

6. Regional and Case-bv-Case Conditions : The activi^ nnist comply with any regional conditions which may have been 
added by the Division Engineer (see 33 CFR 330.4(c)) and vrith any case specific conditions added by the Corps or by the 
state or tribe In its section 401 water quality certificatioR. 

7. Wild and Scenic Rivers ; No activity may occur in a component of the National Wild and Scenic River System; or in a 
river officially designated by Congress as a " study river” for possible inclusion in the system, white the river is in an 
official study status; unless the appropriate Federal agency, with direct management respensibilicy for such river, has 
determined in writing that the proposed activity will not adversely effect the Wild and Scenic River designation, or study 
status. Information on V>lld and Scenic Rivers may be obtained from tixe appropriate Federal land management agency in die 
area (e.g., National Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service.) 

8. Tribal Rights : No activity or its operation may impair reserved tribal rights, including, but not iimked to, reserved 
water rights and treaty fishing and hunting rights. 

9. Water Quality Certification : In certain states, an Individual Section 40i water quality certification must be obtained or 
waived (see 33 CFR 330.4(c)). 


10. Coastal Zone Mnnaggment : In certain states, an individual slate coastal zone management consistency concurrence 
must be obtrined or waived (see Section 330.4(d)). 

11. Endangered Species : <a) No activity is authorized under any NWP which is likely to jeopardize the continoed 
existence of a threatened or endangered species or a species proposed for such designation, as identified under the Federal 
Endangered Species or which is likely to destroy or adversely modify the critical habitat of such species. Non-federal 
permittees shall notify the District Engineer if any listed species or critical habitat might be affected or is in the ^cini^ of the 
project, and shall not begin work on the activity until notified by the District Engineer that the requirements of the 
Endangered Species Act have been satisfied and that the activity is aotiiorized. 

(b) Authorization of an activity by a nationwide permit does not autoorize the ' ' take' ' of a threatened or endangered 
species as defined under the Federal Endangered Species Act. In the absence of separate authorization (e.g., an ESA section 
10 Permit, a Biological Opinion with ' ' incidental t^e” provisions, etc.) from the U.S. Fish and Wildlife Service or the 
National Marine Fisheries Service, both lethal and non-lethal ' ' takes*’ of protected species are in violation of the Endangered 
Species Act. Information on the location of threatened and endangered species and their critical habitat can be obtained 
directly from the offices of titc U.S. Fish and WiklUfe Service and National Marine Rsheries Service or their world wide web 
pages at http://www.fws.gov/ <diffcrcncc>r9endspp/endspp.html and 
http://kingfish.spp.mnfs.gOv/tmcintyr/prot_rcs.html#ES and Recovery, respectively. 

12. Historic Properties : No activity which may affect historic properties listed, or eligible for listing, in the National 
Register of Historic Places is authorized, until the DE has complied with the provisions of 33 CFR part 325, appendix C. The 
prospective permittee must notify the District Enginwr if the authorized activity may affect any historic properties listed, 
determined to be eligible, or which the prospective permittee has reason to believe may be eligible for listing on the National 
Register of Historic Places, and shall not begin the activity until notified by the District Engineer that the requirements of the 
National Historic Preservation Act have been salbfied «id that the activity U authorized. Information ott the location and 
existence of historic resources can be obtained from the Stale Historic Preservation Office and the National Register of 
Historic Places (sec 33 CFR 330.4(g)). 
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13. Nofir»eation : 

(а) Ttming: Where required by tfic terms of the NWP, the pro^ecdve pennittee must notify Uie District Engineer with a 
Prc-Construction Notification (PCN) as early as possible and shall not begin the activity: 

(1) Until notified by the District Engineer that the activity may proceed under the NWT with any special conditions 
imposed by the District or Division Engineer; or 

(2) If notified by the District or Division Engineer that an individual permit is required; or 

(3) Unless 30 days (or 45 days for NWP 26 only) haw passed from the District ^gineer’s receipt of the notification and 
the prospective permittee has not received notice from the Du^ict or Division Engineer. Subsequently, die permittee's right 
to proce^ under the NWP may be modified, suspended, or revoked only in accordance with the procedure set forth in 33 
CFR 330.5(d)(2). 

- (b) Contents of Notification: The notification must be in writing and include the following information: 

(1) Name, address and telephone numbers of the prospective pennittee; 

(2) Locatkm of the prepos^ project; 

(3) Brief description of the proposed project; the project's purpose; direct and indirect adverse environmental effects the 
project would cause; any other NWP(s), regional general pennit(s) or individual pcnnit(s) used or intended to be used to 
authorize any part of the proposed project or any related atSivify; and 

(4) For NWl^ 14, 18, 21, 26. 29. 34. and 38, the PCN must also include a delineation of affected special aquatic sites, 
including wetlands (sec paragraph 13(f)); 

(5) For NWP 21— Surface Coal Mining Activities, the PCN must include an OSM or state approved mitigation plan. 

(б) For NWP 29— Singlo*Family Housing, the PCN must also include: 

(0 Any past use of this NWP by the individual permittee and/or the permittee's spouse; 

(ii) A statement that the single-feniily housing activhy is for a personal residence of the permittee; 

(iii) A description of the entire parcel, including its size, and a delineation of wetlands. For the purpose of this NWP, 
parcels of land measuring 0.5 acre or less will not require a formal on-site delineation. However, the applicant shall provide 
an indication of where the wetlands are and the amount of wrtlands tiiat exists on the property. For parcels greater than 0.5 
acre in size, a formal wetland delineation must be prepared in accordance with the current method required by the Corps. 

(See paragraph 13(f)); 

(iv) A written description of aU land (including, if available, legal descriptions) owned by the prospective permit and/cr 

the prospective permittee's spouse, within a one mile radius of the parcel, in any form of ownership (including any land 
owned as a partner, corporation, joint tenant, co-tenant, or as a tenant-by-thc-entircD') on which a purchase and 

sale agreement or other contract fi>r sale or purchase has been executed; 

(7) For NWP 31— Maintenance of Existing Flood Control Projects, the prospective permittee must either notify the District 
Engineer with a Pre-Construction Notification (PCN) prior to each maintensnee activity or submit a five year (or less) 
maintenance plan. In addition, the PCN must include all of the foUownng: 

(i) Sufficient baseline information so as to identify the approved channel depths and configurations and existing facilities. 
Minor devudons are auti^orized, provided that the approved flood control protection or drainage is not increased; 

(ii) A delineation of any affected special aquatic sites, including wetlands; and, 

(iii) Location of the dredged material disposal site. 

(8) For NWP 33— Temporary Construction, Access, and Dewatering, the PCN must also include a restoration plan of 
reasonable measures to avoid and minimize adverse effects to aquatic resources. 

(c) Form of Notification; The standard individual permit application form (Form ENG 4345) may be used as the 
notification but must clearly indicate that it is a PCN and must include all of the information requir^ in (l)-(7) of General 
Condition 13. A letter may also be used. 

(d) District Engineer's Decision: In reviewing the pre-construction notification for the proposed activity, the District 
En^eer will determine whether the activity authorized by the NWP will result in more t^n minimal individual or eumul^ve 
adverse environmental effects or may be contrary to the public interest. The prospective permittee may, optionally, submit a 
proposed mitigation plan with the pre-construction notification to expedite the process and the District Engineer will consider 
any optional mitigation the applicant has included in the proposal in determining whether the net adverse environmental 
effects of the proposed work are minimal If the District Engineer determines that the activity complies with the terms and 
conditions of the NWP and that the adverse effects are minimal, the District Engineer will notify the permittee and include 
any irondjtions the DE deems nec«sary. 

Any mitigation proposal must be approved by the District Engineer prior to commencing work. If the prospective permittee 
elects to submit a mitigation plan, the District Engineer will expeditiously review the proposed mitigation plan, but will not 
commence a second 30-day (or 45-day for NWP 26) notification procedure. If the net adverse effects of the project (wUh the 
mitigation proposal) are determined by the Dbtrict En^certo be minimal, the District Engineer will provide a timely written 
response to the applicant sla^g that the project can proceed under the terras and conditions of the nationwide permit. 

If the District Engineer determines that the adverse effects of the proposed woric are more than minimal, then he will notify 
the applicant either; (1) That the project does not qualify for authorization under the NWP and instruct the applicant on the 
procedures te seek authorization under an individual permit; (2) that the proj«:t is authorized under the NWP subject to the 
applicant's submitting a mitigation proposal that would reduce the adveree effects to the minimal level; or (3) that the project 
is authorized under the NWP with specific modifications or conditions. 

(e) Agency Coordination: The District En^eer consider any comments from Federal and State agencies concerning 
the proposed activity's compliance with the terms and conditions of tiie NWPs and the need for mitigation to reduce the 
project's adverse environmental effects to a minimal level. 

(i) For NWP 14, 21. 26 (between 1 and 3 acres of impact) . 29, 33. 37, and 38. The District Engineer wifi, upon receipt of 
a notification, provide immediately, c.g., facsimile transmission, overnight mail or other expeditious manner, a copy to the 
appropriate offices of the Fish and Wildlife Service, State natural resource or water quality agency, EPA, State Historic 
Preservation Officer (SHPO), and, if tpproprate, the Natjoaal Marine Fisheries Service. With the exception of NWP 37, 
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these agencies will then have 5 calendar days from the date the mi^rial U transmitted to telephone or fax die District 
Engineer notice that they intend to provide substantive, site>specific comments. If so contacted by an agency, the District 
Engineer will wait an additional 10 calsmdar days (16 calewlar days for NWP 26 PCNs) before making a decision on the 
notification. The District Engineer will fully consider agency comments received withm the specified time frame, but will 
provide no response to the resource agency. The District Engineer will indicate in the administrative record associated with 
each notification that the resource agencies ' concerns were considered. Applicants are encouraged to provide the Corps 
multiple copies of notifications to expedite agency mkificatHm. 

(u) Optional Agency Coordination. For NWE^ 5, 7, 12, 13, 17, 18, 27, 31, and 34, where a Regional Administrator of 
EPA, a Regional Director of USFWS, or a Regional Director of NMFS has formally requested general notification from the 
Dbtrict Engineer fcr the activities covered by any of these NWPs, the Corps will provide the requesting agency with 
notification on the particular NWPs. However, where the agencies have a record of not generally submiKing sub^antive 
comments on activities covered by any of these NWPs, the Corps district may discontinue providing notification to those 
regional agency offices. The District Engineer will coordinate with the resources agencies to identify which activities 
involving a PCN that the agencies will provide substantive comments to die Corps. The District Engineer may also request 
comments from the agencies on a case by case basis wdien Ae District Engineex determines Aat such comments would assist 
the Corps in reaching a decision whether effects are more than minimal either indiNddually or cumulatively. 

(iii) Optional Agency Coordination, 401 Denial. For NWP 26 only, where Ae state has denied its 401 water quality 
certification for activities wiA less Aan 1 acre of wetland impact, Ae EPA regional admmistrator may request agency 
coordination of PCNs between \l/3\ and 1 acre. The request may only include acreage limitations wiAin Ac W 
3\ to 1 acre range for which Ae state has denied water quality certific^ion. In cases where Ae EPA has requested 
coordination of projects as described here, Ae Corps will forward Ac PCN to EPA only. The PCN will Aen be forwarded to 
Ae Fish and Wildlife Service and Ae National Marine Fisheries Service by EPA under agreements among Aose agencies. 
Any agKicy receiving Aa PCN wall be bound by Ac EPA timeframes for providing comments to Ae Oorps. 

(f) Wetlands Delineations: Wetland delineations must be prepared in accordance wiA Ae current meAod required by Ae 
Corps. For NWP 29 see paragraph (b)(6)(iii) for parcels less tl^ 0.5 acres in size. The permittee may ask Ae Corps to 
delineate Ae special aquatic site. There may be some delay if Ac Corps does Ae delineation. FurAcrmore, Ae 30-day perwd 
(45 days for NWP 26) wUl not sbiit until Ae wetland delineation has been completed and submitted to Ae Corps, where 
appropriate. 

(g) Mitigation : Factors Aat Ae District Engineer will consider when determining Ac acceptability of appropriate and 
practicable mitigation include, but are not Umited to: 

(i) To be practicable, Ae mitigation must be available and capable of being done considering costs, existing technology, 
and logistics in light of Ae overall project purposes; 

(ii) To Ae extent appropriate, permittees should consider mitigation banking and oAer forms of mitigation including 
contributions to wetland trust funds, "in Ucu fees'* to organizations such as The Nature Conservancy, state or county natural 
resource management agencies, where such fees contribute to Ae restoration, creation, replacement, enhanceme;4, or 
preservation of wetlands. Furthermore, examples of mitigation Aat may be appropriate and practicable include but are not 
limited to: Reducing Ae size of Ae project; establishing wetland or upland buffer zones to protect aquatic resource values; 
and replacing Ae loss of aquatic resource values by creating, restoring, and enhancmg similar functions and values. In 
addition, mitigation must address wetland impacts, such as functions and values, and cannot be simply used to offset Ae 
acreage of wetland losses that would occur in order to meet Ae acreage limits of some of Ae NWPs (e.g. , for NWP 26, 5 
acres of wetlands cannot be created to change a 6-acre loss of wetlands to a 1 acre loss; however, 2 created acres can be used 
to reduce Ae impacts of a 3-acre loss.). 

14. rnmplinncf* rerrifipotinn : Every permittee who has received a Nationwide permit verification from Ae Corps will 
submit a signed certification regardmg Ae completed work and any required mitigation. The certification will be forwarded 
by Ae Corps wiA Ac authorization letter and will include: a. A statement Aat Ae auAorized work was done m accordance 
wiA Ae Corps auAorization, including any general or spcdfic conditions; b. A statement Aat any required mitigation was 
completed in accordance wiA Ae permit conditions; c. "nie signature of Ae permittee certifying the completion of Ae work 
and mitigation. 

15. Muitinle Use of Nationwide Permits : In any case where any NWP number 12 Arough 40 is combined with any oAer 
NWP number 12 Arough 40, as part of a single and complete project, Ae permittee must notify Ae District Engineer in 
accordance wiA paragraphs a, b, and c on Ae " Notification" General Condition number 13. Any NWP number 1 Arough 
11 may be combined with. any other NWP wiAout notification to Ae Corps, unless notification is otherwise required by Ae 
terms of Ae NWPs. As provided at 33 CFR 330.6(c) two or more different NWPs can be combined to auAorize a single and 
complete project. However, Ae same JfWP cannot be used more Aan once for a single and complete project. 
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Section 404 Only Conditions 

additioa to the General Conditions, the following conditions apply only to activities that involve the discharge of dredged or fdi 
material into watcre of the U.S., and must be folfowt^ b order t^orization by the NWPs to Ise valid: 

1. Water Sunniv Intakes : No discharge of dredged or fill material may occur in the proximity of a public water supply intake 
except where the discharge is for repair of the public watw supply intake structures or adjacent bank stabilization. 

2. Shellfish Pmductfon : No discharge of dredged or fill material may occur in areas of concentiated shellfish production, unless 
the discharge is directly related to a shellfish harvesting activity authori^ by NWP 4. 

3. SuitaWe Material : No discharge of dredged or fifl material may consist of unsuitable material (e.g.,fra^, debris, car bodies, 
asphalt, etc.,) and material discharged must be free from tojdc pdlutants in toxic amounts (sec section 307 of the Clean Water Act). 

4 . Mitigation : Discharges of dredged or fill material into waters of the United States must be minimized or avoided to the 

maximum extent practicable at the project site on-site), unless tiic Di^rktf Engtoecr approves a com{»nsation plan that the 

District Engineer determines is more beneficial to the environment than on-site minimization or avoidance measures. 

5. Spawning Areas : Dbcharges in spawning areas during spawning seasons must be avoided to the maximum extent practicable. 

6. Obstruction of High Flows : To the maximum extent practicable, discharges must not permanently restrict or impede the 
passage of normal or expected high flows or cause the relocation of the water (unless the primary purpose of the fill is to impound 
waters). 

7. Adverse Effects Frwn Tmnpundments : If the discharge creates an impoundment of water, adverse effects on the aquatic 
system caused by the accelerated passage of water and/or the restriction of its flow shall be minimized to the maximum extent 
practicable. 

8. Waterfowl Breeding Areas: Discharges into breeding areas for migratory waterfowl must be avoided to the maximum extent 
practicable. 

9. Removal ofTemDorarv Fills: Any temporary fills murt be removed in their entirety and the affected areas returned to thar 
preexisting elevation. 
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LOS ANGELES DIS71UCT 

as, Amr cori^ of engineers 


CERTIFICATION OF COMPLIANCE WITH 
DEPARTMENT OF THE ARMY NATIONWIDE PERMIT 


Permit Niimben 934-1154-RJD 

Date of Issuance: April 21, 1997 
Name of Permittee: 


Peabody Western Coal Company 
ATTN: Brian Dunfee 
1300 South Yale Street 
Flagstaff, Arizona 86001 


Upon completion of the activity authorized by this permit, sign this certification and return it 
with an original signature to the following address: 

U.S. Army Corps of Ei^^neers 
ATTENTION: Regulatory Branch(934-1154-Rp) 

3636 North Central Avenue Suite 760 
Phoenix, Arizona 85012-1936 

Please note that your permitted activity is subject to a compliance inspection by a Corps of 
Engineers* representative. If you fail to comply with this Nationwide permit you may be subject to 
permit suspension, modification, or revocation. 

1 hereby certify that the work authorized by the above referenced Nationwide permit has been 
completed in accordance with the terms and conditions of said permit. 


Signature of Permittee 


Date 


Enclosure 2 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENC 

REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 
APR Q 4 37 

(In reply, refer to CWA 401-9707) 


“p^^CEiVE^ 


APR 


0B91 


— rt SBANCH 
.■■■'-D OFFICE 


Mr. Brian Dunfee 
Peabody Western Coal Company 
1300 South Yale Street 
Flagstaff, AZ 8S0Q1 


Dear Mr. Dunfee: 


EPA has reviewed your January 8, 1997 request to renew your 
Act § 401 certification for Peabody Western Coal 
Company s construction of sediment impoundments on the Black Mesa 
leasehold on Navajo Nation and Hopi Tribe lands 
(9J-1154-RD) . It IS our understanding that the proposed work will 
comply with the terms and conditions of Che nationwide permits. If 
this project IS determined not to comply with the nationwide permit 
and ^ individual permit is required, EPA reserves the right to re- 
examine this project. EPA grants § 401 certification for this 
project provided the following conditions are adhered to: 


No disposal of construction material, demolition wastes 
wastewater, contaminated well water, or any other- 
pollutant is authorized by this certification. 


Construction materials placed within the 100-year flood 
plain^ must be free of substances that can cause or 
contribute to the pollution of waters of the United 
States. The applicant shall take necessary steps to 
ensure that contaminated materials are not used for fill 
within the lOO-year flood plain. 

Pollution from^ the operation, repair, maintenance, and 
stora 9 s of equipment shall be removed from and properly 
disposed outside the lOO-year floodplain. Spills shall 
be cleaned up and properly disposed of outside the 100 - 
year floodplain. Substances such as fuel, lubricants, 
solvents, and other hazardous materials should not be 
stored within this area if they cannot be removed within 
12 hours' notice of impending flood. 


Water used in dust suppression should not conEain 
contaminants that could violate surface water or aquifer 
standards . 

5 

The applicant shall take necessary steps to minimize' 
channel and bank erosion within waters of the United ' 
States during and after construction. The applicant 
shall submit construction plans that document how channel 
and bank erosion are to be minimized. 


Printed on Recycled Paper 
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6) Runoff from disturbed soils, improvements, and other 
alterations of the natural environment must not cause an 
exceedence of applicable water quality standards. 

7) Water released from impoundments must meet applicable 
water quality standards and NPDES permit requirements. 

8) • The applicant shall compile a summary of existing 

information regarding impoundments to include a summary 
the physical characteristics {i.e., dimensions, date of 
construction, amount of water stored) , all water quality 
data, and any availcible information regarding spills or 
releases of impoundments. This summary shall be made 
availbale to interested parties. 

9) Annual reporting of shall be conducted to document that 
conditions 1 through 3 of this certification, related to 
disposal or release of materials, are met. Any 
accidental spills or releases, and corrective measures 
taken, pertaining to conditions 1 through 3 should be 
documented in this annual report. Annual reports shall 
be submitted to EPA and made availbale to interested 
parties. 

10) Quarterly monitoring of impoundments, and water used for 
dust suppression shall be conducted. Sampling and 
analyses are to be conducted under an approved quality 
assurance/quality control plan. Samples collected should 
be analyzed for organics, inorganics, and metals. The 
applicant shall submit to EPA a sampling plan that 
identifies sampling schedules, specific analytes, 
sampling procedures, and quality assurance procedures. 

Should you have questions regarding this certification, please 
call James Romero of my staff at (415) 744-1967. 

Sincerely, 

Daniel Meer, Chief 

CWA Compliance Branch 


cc: --Robert,- Dutnmer,- COE 

Nat Nutongla, Director, 

Water Resources Program, The Hopi Tribe 
Sadie Hoskie, Director, Navajo Environmental Protection 
Administration, Navajo Nation 
Rick Williamson, Office of Surface Mining 
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DEPARTMENT OF THE ARMY 

t.OS ANGELES DISTRICT. CORPS OF ENGINEERS 
ARIZONA-NEVADA AREA OFFICE 
3636 NORTH CENTRAL AVENUE 
PHOENIX. ARIZONA 96012-1936 


Office of the Chief 
Regulatory Branch 


File Number: 93-1154-RD 

Peabody Western Coal Company 
ATTN: Brian Dunfee 
1300 South Yale Street 
Flagstaff, Arizona 86001 

Dear Mr. Dunfee: 

The U.S. Army Corps of Engineers received and evaluated your request for 
authorization, under Section 404 of the Clean Water Act (33 CFR Part 330 Appendix 
A (B)(21)), to discharge dredged and fill material into waters of the Uiuted States at 
the Black Mesa and Kayenta Mines on the Navajo and Hopi Reservations 
approximately 19 miles southwest of Kayenta, Navajo County, Arizona. 

The purpose of the discharges of dredged or fill material into waters of the 
United States is to operate the Black Mesa and Kayenta coal mines in cortformance 
with the requirements of the Surface Mining Control and Reclamation Act of 1977. 
The operation of these two coal mines includes activities in waters of the United 
States such as (1) construction of sediment control structures, (2) 
maintenance/modification of sediment control structures, (3) removal of sediment 
trapped by sediment control structures, (4) reclamation of fill areas or structures 
when they are no longer needed, (5) channelization/ relocation of watercourses, (6) 
road crossings, and (7) other activities required by the Office of Surface Mining, 
which result in discharges of dredged or fill material into waters of the United States. 

Numerous parties have requested that the Corps of Engineers consider if it is 
appropriate to utilize Nationwide Permit 21 (NWP 21) as a mechanism to authorize 
the discharge of dredged or fill material into waters of the United States at the Black 
Mesa and Kayenta coal mines. Based on the attached documentation I have 
determined that the individual and cumulative net adverse environmental effects 
resulting from the use of this nationwide permit are minimal and that the use of 
NWP 21 is appropriate and is fully consistent with the intent of the Nationwide 
permit program. It is therefore, my conclusion that any discharge of dredged or fill 
material, permitted by Office of Surface Mining, will comply with the terms of NWP 
21. Furthermore, you must also comply with all applicable regional, general, 404 
only, and special conditions enclosed with this letter. 


ENVIRONMENTAL AFFAIRS 

JUN 0 ^ 1994 

WESTERN DIVISION 
PEABODY COAL COMPANY 
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If you have any questions please contact John A. Gill, Chief of Regulatory Branch at 
( 213 ) 894 - 5606 . 


Sincerely, 


j^Carl F. Enson, P.E. ' 

Chief, Constniction-Ops Div. 
Los Angeles District 


Enclosures 
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Copies furnished: 

U.S. Environmental Protection Agency 
Wetlands & Sediment Management Section (W-3-3) 
ATTN: Jeff Rosenbloom 
75 Hawthorne Street 
San Francisco, California 94105-3901 

U.S. Fish and Wildlife Service 
Arizona Ecological Services State Office 
ATTN: Sam F. Spiller 
3616 West Thomas Road, Suite 6 
Phoenix, Arizona 85019 

Office of Surface Mining Reclamation and Enforcement 
Federal and Indian Permitting Branch 
ATTN: Rick L. Williamson 
1020 15th Street 
Denver, Colorado 80202 

Bureau of Indian Affairs 
Navajo Area Office 
ATTN: Wilson Barber 
P.O. Box 1060 

Gallup, New Mexico 87305 
The Navajo Nation 

Navajo Environmental Protection Agency 
ATTN: Sadie Hoskie 
P.O. Box 308 

Window Rock, Arizona 86515 

The Navajo Nation 
Minerals Departmental 
ATTN: Aldatar Zamon 
P.O. Box 146 

Window Rock, Arizona 86515 
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The Hopi Tribe 

Department of Natural Resources 
ATTN: Nat Natungla 
P.O. Box 123 

Kykotsmovi, Arizona 86039 
The Hopi Tribe 

Office of Mining and Mineral Resources 
ATTN: Norman Home 
P.O. Box 123 

Kykotsmovi, Arizona 86039 

Peabody Western Coal Company 
ATTN: Brian Dunfee 
1300 South Yale Street 
Flagstaff, Arizona 86001 
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SPECIAL CONDITIONS APPLICABLE TO NATIONWIDE PERMIT FOR 
THE GENERAL PERMITTEE'S FILE NUMBER 93-1154-RD 


a. The permittee shall comply with all requirements and conditions in the letter 
of water quality certification that the United States Environmental Protection Agency 
signed on May 18, 1994. This certification demonstrates that the permittee has 
complied with Section 401(a) of the Clean Water Act. A copy of this letter is 
enclosed. 
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U.S. ARMY CORPS OF ENGINEERS 
NATIONWIDE PERMIT NUMBER 21 
"SURFACE COAL MINING ACTIVITIES" 


Tlie U.S. Army Corps of Engineers (Corps) published its final rule for the 
Nationwide Permit (NWP) Program in the Federal Register Friday November 22, 

1991 at Part HI, 33 CFR Part 330. The Nationwide Permits (NWP's) became effective 
January 21, 1992. 

Pursuant to Section 404 of the Clean Water Act (33 USC 1344) and federal 
regulations (33 CFR 330 Appendix A), this is a nationwide permit for activities 
associated with surface coal mining activities provided they are authorized by the 
Department of the Interior, Office of Surface Mining, or by states with approved 
programs under Title V of the Surface Mining Control and Reclamation Act of 1977 
and provided the permittee notifies the District Engineer in accordance with the 
"Notification" general condition. For discharges in special aquatic sites, including 
wetlands, the notification must also include a delineation of affected special aquatic 
sites, including wetlands. (Also see 33 CFR 330.1(e)). (Sections 10 and 404) 

The following regional conditiorts and Section 401 Water Quality Certifications 
(except for Tribal and exclusive jurisdiction Federal lands) have been adopted for the 
State of Arizona; 


Regional Conditions 


None. 

401 Certification 

Certification issued May 18, 1994 by 
U.S. Environmental Protection Agency. 




367 


NATIONWIDE PERMIT CONDITIONS 
GENERAL CONDITIONS 

In addition to the regional conditions noted above, the following general conditions must be followed in 
order for any authorization by a nationwide permit to be valid: 

!• NAVIGATIOK . No activioi' may cause more than a minimal adverse effect on navigation. 

2- PROPER MAINTENANCE . Any structure or fill authorized shall be properly maintained, 
including maintenance to ensure public safety. 

3- EROSIO N AND SILTATION CONTROLS . Appropriate erosion and siltation controls must be 
used and maintained in effective operating condition during construction, and all exposed soil and other fills 
must be permanently stabilized at the earliest practicable date. 

4. AQUATIC LIFE MOVEMENTS . No activity may substantially disrupt the movement of those 
species of aquatic life indigenous to the waterbody, including those species which normally migrate through the 
area, unless the activity’s primary’ purpose is to impound water. 

5. EQUIPMENT . Heavy equipment working in wetlands must be placed on mats or other measures 
must be taken to minimize soil disturbance, 

6- REGIONAL AND CASE-EY-CASE CONDITIONS . The activity must comply with any regional 
conditions which may have been added by the division engineer (see 33 CFR 330.4(e)) and any case specific 
conditions added by the Corps. 

7- WILD AND SCENIC RIVERS . No activity may occur m a component of the National Wild and 
Scenic River System; or in a river ofricialjy designated by Congress as a "study river" for possible inclusion in 
the system, while the river is in an official study status. Information on Wild and Scenic ^vers may be 
obtained from the National Park Service and the U.S. Forest Service. 

8. TRIBAL RIGHTS . No acdrity or its operation may impair reserved tribal rights, mcluding, but 
not limited to, reserved water rights and treaty fishing and hunting rights. 

9. WATER QUALITY CER 1 IMCATION. In certain states, an individual state water.quality 
certification must be obUined or waived (see 33 CFR 330.4(c)). 

C_QAST AL_Z0NE MANAGEMENT . In certain states, an individual state coastal zone 
management consistency concurrence mxist be obtained or waived, (see 33 CFR 330.4(d)). 

IL ENDAN GERED SPECIES . No activity is authorized under any NWP which is likely to 
jeopardize the continued existence of a mreatened or endangered species or a species proposed for such 
designation, as identified under the Federal Endangered Species Act, or which is likely to destroy or adversely 
modify the critical habitat of such species. Non-federal permittees shall notify the District Engineer if any listed 
species or critical habitat might be affecied or is in the vicinity of the proj'ect and shall not begin work on the 
activity until notified by the District Eadneer that the requirements of the Endangered Species Act have been 
satisfied and that the activity is authorized. Information on the location of threatened and endangered species 
and their critical habitat can be obtained rrom the U.S. Fish and Wildlife Service and National Marine Fisheries 
Service, (see 33 CFR 330.4(0) 
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12. HISTORIC PROPERTTgS . No sctiviiy wHdi may affect Historic properties listed, or eligible for 
listmg, in the National Register of Historic Places is authorized, until the DE has complied with the provisions 
of 33 CFR 325, Appendix C. The prospective permittee must notify the District Engineer if the audiorizsd 
activity may affect any historic properties listed, detemaincd to be eligible, or which the prospective permittee 
has reason to believe may be eligible for listing on the National Register of Historic Places, and shall not begin 
the activity until notified by the District Engineer that the requirements of the National Historic Preservation Act 
have been satisfied and that the activity is authorized. Infonnaiion on the location and existence of historic 
resources can be obtabed from the State ffistoric Preservation Office and be National Register of Historic 
Places (see 33 CFR 330.4(g)). 

13. NO i TirlCATION . (a) Where required by be terms of be NWP, be prospective permittee must 
notify the District Engmeer as early as possible and shall not begb be activity: 

(1) Until notified by the District Engmeer bat be activity may proceed under the NWP with any 
special conditions imposed by be district or division engbeer; or 

(2) If notified by be District or Division engineer bat an mdividual permit is required; or 

(3) Unless 30 days have passed from be District Ecgmeer’s receipt of be notification and be 
prospective permittee has not received notice from be District or Division Engineer. Subsequently, be 
permittee’s right to proc^d under be NWP may be modified, suspended, or revoked only in 
accordance wib be procedure set forb in 33 CFR 330.5(d)(2). 

(b) The notification must be la writing and include be following information and any required fees: 

(1) Name, address and bl^hone number of be prospective pennittee; 

(2) Location of be proposed project; 

(3) Brief description of be proposed project; be project’s purpose; direct and bdirect adverse 
environmental effects be project would cause; any ober NW?(s), regional general penmt(s) or 
mdividual peraut(s) used or intended to be used to authorize any part of be proposed project or any 
related actmty; 

(4) Where required by be terms of be NWP, a delineation of affected special aquatic sites, 
including wetlands; and 

(5) A statement bat be prospective permittee has contacted: 

(i) The USFWS/KMFS regarding be presence of any Federally listed (or proposed for listing) 
endangered or threatened species or critical habitat in be permit area bat may be affected by the 
proposed project; and any available information provided by bose agencies. (The prospective 
permittee may contact Corps District Offices for USFWS/KMFS agency contacts and lists of 
critical habitat.) 

Cri) The SHPO regarding be presence of any historic properties in be permit area bat may be 
affected by be proposed project; and be available information, if any, provided by bat agency. 

(c) The standard individual pennit application form (Form ENG 4345) may by used as be notification 
but must clearly indicate bat it is a predischarge notification and must include all of be infonnation required in 

of General Condition 13. 

(d) In reviewing an activity under be notification procedure, be District Engineer will first detenmne 
whether be activity will result in more baa minimal individual or cumulative adverse environmental effects or 
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will be. contrary to tbe public interest. The prospective pennillee may, at his option, submit a proposed 
mitigation plan with the predischarge notification to expedite the process and the District Engmeer will consider 
any optional mitigation the applicant has included in the proposal in determining whether the net adverse 
environmental effects of the proposed work are minimal. The District Engmeer will consider any comments 
from Federal and State agencies concerning the proposed activity’s compliance with the terms and conditions of 
the nationwide permits and the need for mitigation to reduce die project’s adverse environmental effects to a 
minimal level. The District Engmeer will upon receipt of a notification provide immediately (e.g. facsimile 
trans m ission, overnight mail or other expeditious manner) a copy to the appropriate offices of the Fish and 
Wildlife Service, State natural resource or water quality agency, EPA, and, if appropriate, the National Marine 
Fisheries Service. With the exception of NWP 37, these agencies will then have 5 calendar days from the date 
the material is transmitted to telephone the District Engmeer if they intend to provide substantive, site-specific 
_ comments. If so contacted by an agency, the District Engmeer will wait an additional 10 calendar days before 
making a decision on the notification. The District Engmeer will fully consider agency comments received 
within the specified time frame, but will provide no response to the resource agency. The District Enaineer will 
indicate in the administrative record associated with each notification that the resource agencies’ concerns were 
considered. Applicants are encouraged to provide the Corps multiple copies of notifications to expedite aaency 
notification. If the District Engmeer determines that the activity complies with the terms and conditions of the 
NWP and that the adverse effects are minimal, he will notify the permittee and include any conditions he deems 
necessary. If the District Engineer determines that the adverse effects of the proposed work are more than 
minimal, then he will notify the applicant either: (1) that the project does not qualify for authorization under 
the NWP and instruct the applicant on the procedures to seek authorization under an individual permit; or (2) 
that the project is authorized under the nationwide permit subject to the applicant’s submitting a mitigation 
proposal that would reduce the adverse effects to the minimal level. This mitigation proposal must be approved 
by the District Engineer prior to commencing. work. If the prospective permittee elects to submit a mitigation 
plan, the DE will expeditiously review the proposed mitigation plan, but will not commence a second 30-day 
notification procedure. If the net adverse effects of the project (with the mitigation proposal) are determined by 
the District Engineer to be minimal, the District Engmeer will provide a timely written response to the applicant 
informing him that the project can proceed under the terms and conditions of the nationwide permit. 

(e) Wetlands Delineations: Wetland delineations must be prepared in accordance with the current 
method required by the Corps. The permittee may ask the Corps to delineate the special aquatic site. 
There may be some delay if the Corps does the delineation. Furthermore, the 30-day period will not 
start until the wetland delbeation has been completed. 

(f) Mitigation: Factors that the District Engineer will consider when determining the acceptability of 
appropriate and practicable mitigation include, but are not limited to: 

(1) To be practicable the mitigation must be available and capable of being done considering costs, 
existing technology, and logistics in light of overall project purposes; 

(2) To the extent appropriate, permittees should consider mitigation banking and other forms of 
mitigation including contributions to wetland trust funds, which contribute to the restoration, creation, 
replacement, enhancement, or preservation of wetlands. 

Furthermore, examples of mitigation that may be appropriate and practicable include but-are not limited 
to: reducing the size of the project; establishing buffer zones to protect aquatic resource values; and replacing 
the loss of aquatic resource values by creating, restoring, and enhancing similar functions and values. In 
addition, mitigation must address impacts and cannot be used to offset the acreage of wetland losses that would 
occur in order to meet the acreage limits of some of the nationvride permits (e.g. 5 acres of wetlands cannot be 
created to change a 6 acre loss of wetlands to a 1 acre loss; however, the 5 created acres can be used to reduce 
the impacts of the 6 acre loss). 



370 


SECTION 404 ONLY CONDITJONS 

Iq addition to the Regional Conditions and Gwkeral Conditions, the following conditions apply only to 
activities that involve the discharge of dredged or fill material and must be followed in order for authorization by 
the nationwide permits to be valid: 

1. WATER SUPPLY INTAKES . No discharge of dredged or fiU material may occur in the proximity of a 
public water supply intake except where the discharge is for repair of the public water supply intake structures or 
adjacent bank stabilization. 

2. SHELLFISHPRODUCTION . No discharge of dredged or fill material may occur in areas of concentrated 
shellfish production, ■unless the discharge is dira:tiy related to a shellfish harvesting activity authorized hy 
nationwide permit 4. 

3. SUIT ABLE MATERIAI,. No discharge of dredged or fill material may consist of unsuitable material (e.g., 
trash, debris, car bodies, etc.) and material discharged must be free from toxic pollutants in toxic amounts (see 
secdon 307 of the Clean Water Act). 

NOTE: Bitumnous materlah are unsuitable constituents or principal components of any fill material, except 

ar noted below. Asphaltic concrete and other bituminous material used to maintain or construct road 

pavement will not be considered unsuitable fill materiel provided the materials and cotvstruction meets Arizona 

Department of Transportation, county, or municipal specifications. 

4. MITIGATION . Discharses of dredged or fill material into waters of the United States must be minimized 
or avoided to the maximum extent practicable at the project site Q.e. on-site), unless the DE has approved a 
compensation mitigation plan for the specific regulated activity. 

5. SPAWNING AREAS . Discharges in spawning areas during spawning seasons must be avoided to the 
maximum extent practicable. 

6. OBSTRUCTION OF HIGH FLOWS . To the maximum extent practicable, discharges must not 
permanently restrict or impede the passage of normal or expected high flows or caiLse the relocadon of the water 
(unless the primary purpose of the fill is to impound waters). 

7. ADVERSE IMPACTS FROM IMPOUNDMENTS . If fiie discharge creates an impoundment of water, 
adverse impacts on the aquatic system caused by the accelerated passage of water and/or the restriction of its flow 
shall be mmimi:^ to the maximum extent practicable. 

8. WATERFOWL BREEDING AREAS . Discharges into bretdmg areas for migratoiy waterfowl must be 
avoided to the maximum extent practicable, 

9. REMOVAL OF TEMPORARY FILLS . Any temporary fills must be removed in their entirety and the 
affected areas returned to their pres.^istiug elevation. 
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MAY 1 8 1994 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 
San Francisco, Ca. 94105-3901 

(In reply, refer to W-3) 


Mr. Brian Dunfee 
Peabody Western Coal Company 
1300 South Yale Street 
Flagstaff, AZ 86001 


Dear Mr.-' Dunfee; 


EPA has reviewed your February 9, 1994 request for Clean Water 
Act § 401 certification for Peabody Ifestem Coal Company's 

construction of sediment impoundments on the Black Mesa and Kayenta 
Mines leasehold on Navajo Nation and Hopi Tribe lands (93-1154 -rd) 
It is our understanding that the proposed work will comply with the 
terms and conditions of the nationwide permits. If this project is 
determined not ^ to comply with the nationwide permit and an 
individual permit is required, EPA reserves the right to re-examine 
this ^ project . EPA^ grants § 401 certification for this project 
provided the following conditions are adhered to: 


1) No disposal of construction material, demolition wastes, 
wastewater, contaminated well water, or any other 
pollutant is authorized by this certification. 

2) Construction materials placed within the 100-year flood 
plain _ must be free of s\ibstances that can cause or 
contribute to the pollution of waters of the United 
States. The applicant shall take necessary steps to 
ensure that contaminated materials are not used for fill 
within the 100-year flood plain. 

3) Pollution^from the operation, repair, maintenance, and 
storage of equipment shall be removed from and properly 
disposed outside the 100-year floodplain. Spills shall 
be cleaned up and properly disposed of outside the 100- 
year floodplain. Substances such as fuel, lubricants, 
solvents, and other hazardous materials should not be 
stored within this area if they cannot be removed within 
12 hours' notice of impending flood. 

V Water ^used in dust suppression should not contain 
contaminants that could violate surface water or acruifer 
standards. 

5) The applicant shall take necessary steps to minimize 
channel 'and bank erosion within waters of the United 
States during and after construction. The applicant 
shall submit construction plans that document how channel 
and bank erosion are to be minimized. 


primed on Recycled Paper 
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6) Runoff from disturbed soils, improvements, and other 
alterations of the natural , environment must not cause an 
exceedence of applicable water quality standards. 

7) Water released from impoundments must meet applicable 
water quality standards and NPDES permit requirements. 

8) The applicant shall compile a summary of existing 
information regarding in^oundments to include a summary 
the physical characteristics (i.e., dimensions, date of 
construction, amount of water stored) , a^l water quality 
data, and any available information regarding spills or 

• releases of impoundments. This summary shall be 
submitted to EPA and made availbale to interested 
parties . 

9) Annual reporting of shall be conducted to document that 
conditions 1 through 3 of this certification, related to 
disposal or release of materials, are met. Any 
accidental spills or releases, and corrective measures 
taken, pertaining to conditions 1 through 3 should be 
documented in this annual report. Annual reports shall 
be submitted to EPA and made availbale to interested 
parties . 

' 10} Quarterly monitoring of impoundments and water used for 
dust suppression shall be conducted. Sampling and 
analyses are to be conducted xinder an approved quality 
assurance/quality control plan. Samples collected should 
be analyzed for organics, inorganics, and metals. The 
applicant shall submit to EPA a sampling plan that 
identifies sampling schedules, specific analytes, 
sampling procedures, and quality assurance procedures. 


Should you have questions regarding this certification, please 
call Gary Wolinsky of my staff at (415) 744-2015. 



Watershed Protection Branch 


cc: Robert Dummer, COE 

Nat Nutongla, Director, 

Water Resources Program, The Hopi Tribe 
Sadie Hoskie, Director, Navajo Environmental Protection 
Administration, Navajo Nation 
Rick Williamson, Office of Surface Mining 
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United States Department of the Interior 

OFFICE OF SURFACE MINING 
RECLAMATION AND ENFORCEMENT 
BROOKS TOWERS 
1020 15TH STREET 
DENVER, COLORADO 80202 

Hay 17. 1990 



In Reply Refer To: 


To All Interested Parties: 

Enclosed is the Office of Surface Mining Reclamation and Enforcement (OSM) final 
environmental impact statement (EIS) for I^body Coal Company’s (PCC) Black 
Mesa-Kayenta mine. The EIS consists of two volumes and an envelope with map 
plates. Volume 1 consists of the ETS text, revised in response to comn^nts on the 
draft EIS distributed in June 1989. Volume 2 consists of the letters received dupg 
the public comment period on the draft EIS, the transcripts of the public hearings 
held in August 1989, a nd OSM’s responses to these written and oral co mme nts. 

After publication of this EIS, OSM must decide to approve with conditions or to 
disapprove PCC’s proposed permit application package (PAP), and issue a Federal 
permit to conduct surface coal mining and reclamation operations. The Bureau of 
Lan d Management (BLM) must make a decision to approve or disapprove PCC’s 
proposed life-of-mine mining p lan. These decisions can be ma de no sooner than 30 
days after the Environmental Protecdon Agency (EPA) publishes its Federal 
Register notice of availability of the final EIS. 

For additional copies of the final EIS or for finther information, please contact Jerry 
Gavette at the OSM address given above, or by telephone at (303) 844-2938, 



Peter A. Rutledge, Chief 
Federal Programs Division 


Enclosures 
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U.S. Department of the Interior 

Office of Surface Mining Reclvnetion and Enforcement 


Proposed Permit Application, 
Black Mesa-Kayenta Mine, 
Navajo and Hopi Indian 
Reservations, Arizona 

Volume 1 - Report 

Final Environmental Impact Statement 
OSM-EIS-25 


June 1990 


Type of Action; Administrative 


Prepared by the 

U.S. Office of Surface Mining Reclamation and Enforcement 



Director 
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SUMMARY 


The alternative Federal actions analyzed in this 
final environmental impact statement C^S) are ap- 
proval with conditions or disapprove of the (1) 
proposed permit application paclmge (PAP), and (2) 
life-of-mine mining plan for Peabody Coe Company’s 
(PCQ Black Mesa-Kayenta mine. Pursuant to the 
Surface Mining Control and Reclamation Act of 1977 
(SMCRA), the Office of Surface Mining Reclam^on 
and Enforcement (OSM) has received an administra- 
tively complete PAP from PCC. The PAP includes a 
proposed life-of-mine mining plan, information for a 
Federe permit to conduct suriace coe mining and 
reclamation operations and for compliance with other 
Federe laws, and delineation of the proposed permit 
area for PCC’s Bl^k Mesa-Kayenta mine. 

Under Alternative 1, the OSM Director (or his 
designee) woed, in consultation with the Bureau of 
Indian Afrain ^lA) and the Hopi and Navajo Tribes, 
approve PCC’s p^mit application and issue a Federe 
permit to conduct surface coe mining and reclamation 
operations with conditions necessary to meet the re- 
quirements of SMCRA and all other applicable Federe 
laws. (Hie Federe permit to mine coal woed be for a 
5-year term, which coed be renewed at 5-year interves 
a^ review by OSM for the proposed permit area.) 
The BLM Arizona State Director (or his designee) 
womd, in consetation with the Bureau of Indian Af- 
fairs (BIA) and the Hopi and Navajo Tribes, i^jprove 
the propos^ life-of-mine mining plan. Authority ft^* 
OSM and BLM to take these actions is found in 30 CFR 
750.6 and 25 CFR Chapter 1, respectively. Consult- 
^on responsibilities with BIA are defrn^ under 30 
CFR 750.6 and 25 CFR Part 216. 

Under Alternative 2, the proposed life-of-mine 
mining plan and PAP would be disapproved, or the 
Federal permit to conduct surface coal mining and 
reclamation operations would not be issued. Alterna- 
tive 1 is OSM’s preferred alternative. 

Pursuant to Section 404 of the Oean Water Act of 
1977, PCC has applied to the U.S. Army Corps of 
Engineers (COE) for approval of a Section 404 permit 
for its Bl^k Mesa-Kayenta mine. The COE par- 
ticipated as a cooperating agency during the prepara- 
tion of the draft EIS, released to the public on June 5, 
1989. COE has determined (February 7, 1990, letter to 
OSM) that the activities at the mine involving the 
discharge of dredged or fill material into waters of the 
United States qualified under the Section 404 Nation- 
wide Permit, as defined by 33 U.S.C. 1344. The COE 
thereby has taken its Federal action and is no longer 
participating as a cooperating agency in the Black 
Mesa-Kayenta mine EIS. 


BRIEF DESCRIPTION OF THE PROPOSAL 

PCC, the applicant, seeks ^proval of its life-of- 
mine mining plan and die PAP and the issuance of a 
Federal permit to conduct surface coal mining and 
reclamation operations for the Black Mesa-Kayenta 
mine, a surface coal mining complex located ap- 
proximately 125 miles northeast of I^gstaff, Arizona, 
and 10 miles southwest of Kayenla, Arizona. PCC 
holds active OSM p^mits to mine coal at the Black 
Mesa-Kayenta mining complex. PCC has opaated this 
complex from 1970 to the present and has complete 
coal removal, coal preparation, and transportation sys- 
tems already in place. The mining complex consists of 
two mining operations— the Black Mesa mine, which 
provides approximately 5 million mns of coal per year 
to the Mohave Generating Station near Bullhead City, 
Arizona, and the Kayenta mine, which provides ^ 
proximately 7 million tons of coal per year to the 
Navajo Generating Station near Page, Arizona. 

In its PAP, PCC proposes to encompass all the 
PCC-owned and operated mining and mining-related 
activities within a single opiating unit The proposed 
permit area would covct 62,753.34 acres of Hopi and 
Navajo tribal lands, 99 percent of which overlies hidian 
coal and 1 percent of which involves off-lease rights- 
of-way for a powerline and conveyor system. 

OSM has issued two pemits to PCC to mine coal 
at the mining complex. Permit AZ-OOOl was issued fev 
a 5-year period in February 1982. Permit AZ-0002A 
was issu^ for a 5-year period in December 1984 and 
was renewed for an additional 5-year period in Decem- 
ber 1989. Both permits have been modified to allow 
for changes in the operation. Between 1970 and 
December 31, 1985, mining activities disturbed ^ 
proximately 6,444 acres within these two permit areas. 
(See Appendix D.) 

The proposed Federal permit would (1) combine 
the 1982 and 1984 permits under one permit, (2) 
authorize PCC to disturb an additional 13,787.4 acres 
through the remaining life of the mine, and (3) 
authorize PCC to upgrade a numb^ of existing min- 
ing-related fxililies to meet current Federal perfor- 
mance standards. 

In its PAP, PCC proposes to disturb and eventually 
reclaim a totd of 13,787.4 acres within the new 
proposed permit area for new mining and mining-re- 
lated activity and to upgrade a number of existing mine 
facilities owned by rcC to meet current Fedwal per- 
formance standards. PCC plans to produce 292 million 
tons of coal from the new disturbance area between the 
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BLACK MESA EIS 


years 1986 and 2011. Mine-related activities would 
continue through 2023 (the proposed life of the mine). 
This would include an additional 2 years for reclama- 
tion ^dvities and an additional 10 years fca final bond 
release for a total of 38 years from 1986. 

PCC employs more than 1,000 people at die Black 
Mesa-Kayenta mine, 90 percent of whom are Native 
Americans. Employment is projected to remain stable 
throughout the remaining life of the mine. 

Coal would continue to be extracted by both 
dragline and truck-and-shovel (^n-pit method and 
processed using existing in-place facilities owned and 
operated by PCC within the new proposed permit area. 
Processed coal would be transported &om the Black 
Mesa mine to the Mohave Generating Station via an 
costing slurry pipeline, owned and operated by the 
Black Mesa Pipeline Company. Proces^ coal would 
be trans^iorted from the I^iyenta mine to the Navajo 
Generating Station via the existing Black Mesa and 
Lake Powell Railroad, owned and operated by the Salt 
River Project Agriculture Improvement and Power Dis- 
trict 

PURPOSE AND NEED FOR A FEDERAL 
DECISION 

PCC has submitted to OS M an administratively 
complete p^mit plication package (PAP); therefore. 
Federal law requires action by the BLM Arizona State 
Director and the OSM Director or their designees on 
whether to approve the mining plan and PAP and issue 
a Federal permit to conduct surface coal mining and 
reclamation operations. This EIS anal^es the environ- 
mental consequences of the altemadve decisions, or 
actions, available to OSM and BLM. 

The first alternative available to these Federal 
agencies (Alternative 1) is approval of PCC’s proposed 
life-of-mine mining plan and PAP and issuance of a 
Federal permit to conduct sur&ce coal mining and 
reclamation operations for the Black Mesa-Kayenta 
mine, with conditions as necessary to meet the require- 
ments of SMCRA and all other applicable Federal laws. 
OSM has chosen this alternative as its "preferred alter- 
native." 

The second alternative available to these Federal 
agencies (Alternative 2) is disapproval of the proposed 
life-of-mine mining plan, the PAP and the Fed^ 
permit to mine coal for the Black Mesa-Kayenta mine. 

COMPARISON OF ALTERNATIVES 

The scope of the Black Mesa-Kayenta mine EIS 
was established after OSM and participating agencies 
and tribes had reviewed PCC’s various proposals and 
considered all public comments received during the 


scheduled scoping activities. Potential impacts to the 
human environment that could result from the im- 
plementation of altematiA^ 1 and 2 w^ then iden- 
tified on site-specific and cumulative bases. 

On the basis of information provided by the Hopi 
and Navajo Tribes, PCC, and BLM, mining of addition- 
al coal reserves within the listing lease boundaries and 
proposed permit area could occur sometime in the 
"reasonably foreseeable future," as defined by Council 
on Environmental Quality regulations (CEQ) (40 CFR 
1508.7). On DecembCT 14, 1987, the Secreta^ of the 
Interior proved three new lease amendments for the 
removal of an additional 270 million tons of coal from 
tlte existing lease area. These coal reserves would be 
an addition to the 400 million tons of coal authorized 
for removal under the lease agreements signed by bodi 
tribes and PCC in 1964 and 1966. Therefore, develop- 
ment of these reserves is identified as activity relevant 
to the proposed action and is addressed in the cumula- 
tive amilysis pursuant to 40 CFR 1508.2S(a). 

As a result of public comment on the draft EIS for 
the Bla(^ Mesa-Kayenta mine, a number of com- 
menters requested that OSM analyze alternative means 
tranqxjrting coal from the Bl^ \fesa mine to the 
Mohave Generating Station. Coal is currently 
tran^)orted by the Black Mesa Pipeline Company by 
way ofa coal slurry pipeline. (SeeApp^dixD.) OSM 
has concluded that tdtematives to die existing coal 
slurry pipeline and water source are outside the scope 
of this EIS, and that, at this time, there are no reasonable 
alternatives to the use of the pipeline or water source. 
This issue is addressed in response to comments in 
volume 2 and in chapter H of volume 1. 

To p^cmn an analysis of impacts of the alterna- 
tive actions to surface- and ground-water resources, 
OSM conducted a "cumulative hydrologic impact as- 
sessment” (CHIA). TheanalysisiscontainedinOSM’s 
CHIA document and is suimnaiized in this EIS. The 
findings of the CHIA and the hydrology analysis in this 
EIS are based upon the available data at this time from 
both tribes and rcC, and surface- and ground-water 
monitoring performed in cooperation with the U.S. 
Geological Survey (USGS). As a condition of the 
permit, PCC would be required to provide periodic 
monitoring data which would be evaluated by OSM 
annually, at midterm p^mit review (every 2 1/2 years), 
and at permit renewal (every 5 years). 

In addition to PCC’smonitoringdatasubmitted to 
OSM, the 1987 amended lease agreements between 
PCC and both tribes require PCC and the tribes to 
conduct an analysis of the long-term impacts of water 
withdrawal from the N-aquifer for the coal slurry 
pipeline. The findings of OSM’s CHIA and EIS would 
not preclude or negate any results of the long-term 
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vii 


wa^ study ccmdiKted pumiant lo the lease amend- 
men^. 

On the basis of analysis of both site-specific and 
cumulative impacts under Alternative 1 (approval with 
conditions of the Ufe-of-mine mining plan, PAP, and 
Federal permit to mine coal), OSM concludes that: 

• Major impels would be e:^ted to occur to 
wgetation div^^ and wildUfe habitat over the 
short tam from the convasion of 9,046 acres of 
piayon-juniper woodland and 4,485 acres of 
shrublandm grassland. M^jor socioeconomic im- 
pacts would occur to the (1) Hopi Tribe’s fiscal 
status and abiliQ^ to provide human services over 
the long-t^; (2) the population, employment, 
and personal income contributed by the mine to the 
town of Kayenta; and (3) personal income 
general by the mine to the Navajo Tribe and to 
resMents of the proposed permit area. 

• Impacts that have the potential to become major 
include those to (1) lo^ residents subject m in- 
creases in fugitive dust during high windspeed 
days and those residents subject to relocation by 
PCC; (2) the giazingland (long term), residential, 
and culti^ land uses of the proposed permit area; 
(3) undiscovered prehistoric ar^ historic cultural 

(4) ^pioyment, inosme, fiscal balance, 
and human sevices in certain affected jurisdic- 
tions; (5) social well-being of local residents using 
Nav^o traditional gming practices as their 
primary means of subsistence; (6) bss of revenues 
from not mining recoverable coal reserves or loss 
of coal during mining: and (7) unmitigated or 
unlocated sacred and ceremonlEiI resources. 

• Nfoderate impacts would be expected U> 0 (xur to 
(1) air quality in and around the active mining 
areas; (2) raptors fiom the elimination of outcrcq) 
features and pinyon-juniper habitat; (3) the 
pinyon-juniper woodland vegetation community 
and its forestry use; (4) wildlife from the loss of 
vegetation cover and diversity and increased 
harassment from local travelers within the 
proposed permit area; (5) the short-term loss of 
grazingland during mining operations; (6) prehls- 
h»ic and histcric cultural resourees, ands^red and 
ceremonial sources, tlte impacts of which have 
been succesfiiUy mitigated or that can have the 
potential impacts sua:essfully mitigated; and (7) 
visual resources. 


■ Minc» impels wcmld be expwted to occur to (1) 
soils and vegetation from cxposmt to toxic and 
acid-forming material and to soil and vegetatkm ^ 
productivity; (2) family garden plots within the 
proposed p^it area; (3) air quality and visibility 
outside ^e proposed permit area; (4) topographic 
diversity and surface stability; (S) geology and 
mineral resources; (6) surface and ground wat^ 
quantity and quality from mining and mining re- 
lat^ pumping of the N-^uifer; ^ wildlife 
habitat areas, aquatic wildlife, and certain 
thre^ned and endan^ed species; (8) the popula- 
tion base of die Ifopi and Navajo Reservations and I 
socioeconomics of jurisdictions not directly af- ^ 
fected by the mine; (9) the regional transportation 
network; and (10) recreational resources. 

Under Alternative 2 (dis^proval of the proposed 
life-<^-inine mining plan and the PAP), the majority 
impacts identifieduikef Al^native 1 wouldnotoccur 
because the 13,787.4-acre area poposed for disOir- ! 
bance would not be nuned. Ne^igible te mlnm im- 
pact would occur from lechunation of the existing 
disturbed areas. In addition, the foUowing impacts 
under Alternative 2 differ in timing and/or magnitude 
from those under Alternative 1: 

• Major socioeconomic impacts on Kayenta would 
occur from early closure of the mine. 

» Major fiscal and human service imp£te& on tiie ; 
Hopi Tribe would occur from the loss of mine- 
generat^ revenues. 

• The potential for major impacts on wildlife would i 
occur from not constructing ponds proposed under 
Alternative 1 and from reciting existing mine- 
related ponds. 

• The potential for major impacts would occur on 
grazingland, in that the land proposed for mining 
and reclamation under Alternative 1 would not be 
disturbed; hence, the productivity of these lands 
would not be increased. 

• The potential frff major sociowonomic impacts 
would occur on the Navajo Tribe’s fiscal and 
employment base, Tulm City, and Fa^ from early 
closure of die mine. 


• The potential for m^or impacts would occur from 
recl^nnation of existing mine-related roads, affect- 
ing friture access to residences and grazingland. 
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Disapproval of the applicaticm would cause pr^at 
mining c^e, equipment to mov^ off, and back- 
filling and grading to commence. Once the equipment 
is removed, the recoverable reserve would need to be 
redefined. By deferring mining to a later date, the coal 
losses from mining and thin seams may be available 
additions to future production due to increased efficien- 
cy or new technology. However, reserves originally 
recoverable with equipment already onsite may no 
longer be l^ge enough to justify moving the equipment 
b^k in and reexcav^g the reclaimed areas if the 
ptmit applicatioii were to be approved at some later 
date. This would have the potential to become a major 
impact on recoverable reserves if a large part of these 
reserves could not be mined in the future. 

The impact on the future mining of remaining coal 
reserves would be dependent upon future coal market 
economic conditions. Initial capita! and start-up costs 
for future mining may or may not be prohibitive 
decoding upon future coal ttemand and market price. 
The only definitive coal losses would likely be coal 
reserves left in pl^e as fenders between reclaimed land 
and virgin coal. The size of these fenders would be 
dependent upon the mining method and plan employed 
by the future mine operator. The loss of coal reserves 
in these fenders wotdd be of minor impact given the 
amount of total remaining minabie reserves within the 
surrounding area of the mine. 

Geochemistry and Toxic Afa/crio/.-Under Alter- 
nadve 2, overburden removal would be discontinued, 
and all mining activity would be turned to reclamation. 
No addition^ toxic materials would be e^qposed by 
mining. PCC has demonstrated that sufficient suitable 
material is available to cover toxic overburden and 
allow for successful reclamacioo. The impacts from 
acid- and toxic-forming material under Alternative 2 
are considered to be minor. 

Uranium.— The occurrence of uranium is not a con- 
cern unt^r Alternative 2 because none has y^ been 
discovered dtuing mining. Discontinuation of mining 
would eliminate any potential of exposing uranium at 
the minesite. 

EXTENDED MINING SCENARIO 

Given tl» extended mining scenario outimed in 
Appendix D, an additional 9,800 acres of land would 
be disturbed as a result of mining an additional 270 
million tons of coal resource. 

Impacts to the local geology would include further 
alteration of the sttucture and topography of the over- 
burden and probable further delay of exploration and/or 
mining of other possible mineral resources. 


There are insufilcrent data a^^lable to derermine 
whether any additional surface minabie coal reserves 
would be scheduled ti) be left unmIned under this 
scenario. The recovery of 85 million tons of coal 
reserves in the J-7, J-21, and J-19/20 areas that would 
be left unmined under Alternative 1 could , occur ..if 
mining were to continue. This would involve reopen- 
ing of the final pits which, in the process, could result 
in a bss of about 270,000 tons of coal. This would be. 
a permanent but negligible impact, considering the 
total cc^l reserves within the p^nit area. 

The mining limits outlined in the present applica- 
tion would allow PCC to get maximum recovery of the 
surface minabie coal on the proposed permit area. 
OSM*s review of cross sections in mining areas J-19, 
J-21, and N-6 found that unmined reserves exist under 
areas where the overburden is greater than 250 feet in 
thickness; however, these reserves are not in con- 
tiguous blocks large enough to support unibrgiound 
minmg. Therefore, OSM conclu^s tiiat the extontted 
mining scenario would have a miner impact on under- 
ground minabie coal. 

Geochemistry and Toxic Moter/c/.-Additional 
disturbance and projected mining as outlined in Appen- 
dix D would necessitate additional overburden sam- 
pling in the new disturbance areas. The overburden 
handling and reclamation would probably proceed as 
proposed in the current application and, therefore, 
would result in minor short- and long-tom impacts. 

Uranium.— Tito impact from the exposure of 
uranium from continued mining would be negligible 
given the mineral levels of radioactive elements found 
in the proposed permit area to date. 

C. HYDROLOGY 

ALTERNATIVE 1: THE APPUCANT’S 
PROPOSAL 

To perform an analysis of impacts of the alt^na- 
tive actions to surface- and ground-water resources, 
OSM conducted a "cumulative hydrologic impact as- 
sessment” (CHIA) of an area extending from Black 
Mesa to the Little Colorado River. (See chapter I.) The 
findings of the CHIA and the hydrology analysis in this 
EIS are based upon the available data at this time 
both tribes and PCC, and surfece- and ^und-water 
monitoring perform^ in cooperation with the U.S. 
Geological Survey (USGS). 

In addition to the monitoring data submitted by 
PCC to OSM, the 1987 amended lease agreements 
between PCC and both tribes require PCC and the tribes 
to conduct an analysis of the long-term impacts of 
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water withdrawal from the N-aquifer for the coal sluiry 
pipeline, llie findings of OSM’s CHIA and EIS would 
not preclude or negate any results of the long-term 
water study conducted pursuant to the lease amend- 
ments. 

The major focal points of the CHIA were on 
modeling the effects of the mine and community pump- 
ing on the N-aquifer system, on the effects of im^und- 
ments on streamflow and the alluvial aquifers, and 
impacts on the quality of water in the spoils and al- 
luvium. Since the preparation of the CHIA. OSM has 
analyzed additional water quality data through Septem- 
ber 1989 that support the conclusions of the CHIA. 

SURFACE-WATER QUANTITY 

Genera/.— Impacts of surface mining on surface- 
water quantity in the area of the Black Mesa-Kayenta 
mine complex would occur from alterations of runoff- 
producing characteristics (including infiltration 
capacity and permeability of reclaimed spoil materials) 
and from the extensive use of impoundments to control 
runoff and sediment yield on the disturbed areas. 
These impacts are described below. 

Proposed Hydraulic Structures 

Diversions and C/tonne/s.-PCC has constructed 
five major diversions and has proposed to build another 
one in 1992. Four of the existing diversions would 
need remedial work to bring them into compliance with 
the applicable performance standards. This woric 
would be done in die first S years of the permit term. 
In addition, PCC proposes the use of gradient terraces, 
downdrains, and reclamation channels to control runoff 
in the surface-stabiliz^on plan. PCC has proposed 68 
reclamation channels for draining the primary water- 
sheds. The primary location of the gradient terraces, 
downdrains, and reclamation channels would be deter- 
mined before rough grading is initiated The final 
drainage configuration would be designed after rough 
grading is complete, as dictated by design procedures 
outlined in PCC’s Reclamatioa Surface-Stabilization 
Design Handbook. The design procedures in this hand- 
book were developed by PCC based on site-specific 
conditions at the Black Mesa-Kayenta minesite, in 
cooperation with and approved by OSM, and their 
implementation would ensure that the surface drainage 
system would be stable: therefore, impacts would be 
minor over the short and long term. PCC has proposed 
to construct a major diversion of Reed Valley Wash in 
1992. PCC has agreed to meet OSM’s design specifica- 
tions and submit a revised final design plan to OSM for 
approval 1 year before construction. 


Impoundments.-’-'Tht primary purpose of the im- 
poundments would be to r^uce the environmental im- 
pacts associated with increased sediment loading of 
surface runoff on disturbed lands. The sediment ponds 
trap the sediment-laden water so that it does not cause 
adverse impacts downstream. Once the sediment set- 
tles from the water and EPA effluent criteria are met, 
the clean water is discharged from the sediment pond 
back into the stream channel. The primary impacts 
from the sediment ponds associated with the mining 
operation would be an improvement of wat^ quality, 
sHght water loss due to evaporation, increase in local 
baseflow and a decrease in peak runoff volume. 

PCC proposed to construct (after 1985) 80 addi- 
tional impounding structures, including 2 MSHA-regu- 
lated impoundments, 73 temporary sedimentation 
ponds, 2 permanent impoundments, and 3 temporary 
impoundments. (See table IV-1.) In addition, PCC is 
required to perform remedial work on existing im- 
poundments and sedimentation ponds to bring them 
into compliance with the applicable performance 
standards. These structures woidd be upgraded during 
the first 5 years of the permit term; priority of the wcvk 
would be based on die importance of the remedial 
work. 

PCC proposes to remove 32 sedimentation pond 
structures that were constructed prior to the end of 
1985. Twenty of the ponds have each been made un- 
necessary because of construction of oth^* sedimenta- 
tion ponds that control runoff from the same area, and 
12 ponds control runoff from road areas. Roat^ by 
themselves are not considered disturbed areas under the 
Federal program [30 CFR 816.46(a)(2)(i)] and PCC is, 
therefore, not required to pass runoff from these roads 
through a siltatioa structure, so long as the roads are 
designed and constructed to the performance standards 
for roads [30 CFR 816.150]. Impacts from the removal 
of these ponds would be minor. These structures are 
scheduled for removal and reclamation over the first 3 
years of the p^mit period. 

The proposed impoundments are designed to retain 
the runoff produced by the 10-year, 24-hour precipita- 
tion event or more. Thus, the immediate impact of the 
impoundments would be to retain all runoff from the 
10-year, 24-hour and smaller events and to attenuate 
flows resulting from larger events (reduce peak dis- 
charge rates and total discharge). 

The effect of this water retention on surface flows 
at downstream locations would depend on the volume 
of water retained relative to the volume produced from 
the total drainage area above the impoundment site. 
These volumes, in turn, are proportion^ to the drainage 
areas tributary to the impoundment The impact of 
reduced runoff would be reflected as a change in 
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Table IV-l.-^Existing and proposed impoundments 


Structure type 

Existing 
(through 1985) 

Existing; need 
remedial work 

To be built 
(1986-2011) 

Permanent 
impoundments 
for postmining 
land use 

MSHA-regulated structures 

9 

1 

^2 

9 

Sedimentation ponds 
(including redundant 
structures) 

135 

103 

73 

^0 

Permanent impoundments 

3 

0 

^2 

5 

Temporary impoundments 

4 

2 

3 


Pre-SMCRA impoundments 

“16 

’i 

0 

16 

Premining impoundments 


- 

- 

®8 

Total 

175 

107 

80 

58 


^The Wild Ram Valley Dam was built in 1986, but for the purpose of the EIS analysis, it is considered to be a 
proposed structure. 

^0 small sediment ponds will be upgraded and left as permanent impoundments. 

19RA and J'19RB to be built solely for postmining land us^. 

^Impoundments constructed prior to enactment of SMCRA to facilitate mining and reclamation. 

^Pond J3-G would be converted to a sedimentation pond and left as a permanent impoundment 
^poundmenls shown on premining and postmining w^ supply drawings map Nos. 85322 and 85324. 


downstream peak discharges. This impact would be 
mitigated by discharging of water from the impound* 
ments after it meets effluent criteria specified in the 
EPA NPDES permit In addition, PCC has been re* 
quired to develop a plan for maintaining periodic dis* 
charge from the impoundments. (See Appendix B.) 

The average concentration of sediment (suspended 
solids) occurring naturally in the runoff upstream from 
the mine-related disturbance on Coal Mine Wash is 
56,770 mg/L, the maximum is 400,300 mg/L. For 
Moenkopi Wash, the average is 34,600 mg/L, the max- 
imum is 176,000 mg/L. For Dinnebito Wash, the 
average is 54,000 mg/L and the maximum is 240,000 
mg/L. For Yellow Water Canyon, the average is 
83,000 mg/L and the maximum is 880,000 mg/L. For 
Yazzie Wash, the average is 29,000 mg/L and the 
maximum is 59,000 mg/L. Water discharging from the 
sediment ponds after treatment would have a con- 
centration of 70 mg/L. Therefore, there would be a 
large improvement of water quality as a result of the 
sediment ponds. 

In cases where channels have cut into the Wepo 
Formation, the stored impoundment water may seep 


back into the adjacent alluvium and thereby bypass the 
dam embankment to the downchannel alluvium. 
Depending on the depth to which the embankment 
foundations are cut into the alluvium, some of the 
stored water would also seep beneath the embankments 
to the downchannel alluvium. The effect of such 
seepage would be to "meter" stored runoff past the 
impoundments at a rate such that most of it could 
infiltrate into the downstream alluvium and, thus, aug- 
ment alluvial water levels and local basefiow in the 
periods between storms. Under PCC’s existing 
NPDES permit, impoundment dewat^ing by pumping 
would represent an increased "metering rate." The 
"metered" water would help maintain alluvial water 
levels and would result in somewhat larger surface base 
flows. In effect, the water initially retained in the 
impoundments would be regained in subsequent 
downstream flows at more usable rates and would be 
of better quality. OSM concludes that the short-and 
long-term impact on surface water flow from the im- 
poundments would be minor. 

Moenkopi Wash Basin.-Potential impacts of im- 
poundments on surface-water quantity were assessed 
on the two principal washes draining the proposed 
permit area (Moenkopi Wash and Dinnebito Wash) at 
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a site on each wash immediately downstream from the 
downstream permit boundaries and at the Moenkopl 
gauging station on Moenkopi Wash. On Moenkc^i 
W^h, th^ sites define upper Moenkopi Wash basin 
and Moenkopi Wash basin at Moenkopi, respectively. 
On Dinnebito Wash, the downstream boundary site 
defines upper Dinnebito Wash basin. <^ee "Drainage 
Areas" in chapter HI, section C.) 

To analyze mining impacts on surfa;e*water quan- 
tity (OSM CHIA, 1989) for die proposed permit area 
boundary site. OSM used indirect approaches wherein 
mean dimct runoff estima^s and t^ngradlent chan- 
ges in aUuvial water levels were considered valid in- 
dicators of the effects of the impoundments on stream 
discharge. Alluvial aquifer water levels reflect both 
the dir«;t effects impotmdmeni interception and 
storage of mnofi and the indirect effects from mining 
impacts to the Wepo aquifer, which is tributary to the 
alluvium in the pn^c^ed permit area. These effects 
have been documented within die proposed permit area 
as water-level rises in aUuvial wells during and after 
streamflow events. This infiltration or stream losses 
reflected as ^uced flow rates as the flood ev^t 
progressed downstream (PCC, PAP, chapter 15). (The 
relationship of alluvial aquifers to the surface-water 
system is ^cussed in chapter m. section C.) 

The water-data record from USGS gauging station 
09401^0 allowed a mom traditional analysis fcH- im- 
pacts at the Moenkopi Wash at the Moenkopi site. The 
pre-impoundment and post-impoundment parts of the 
record were compared on the basis of flow duration and 
length of zero flow periods. Mining was assumed to be 
one possible cause of any measurable changes or trends 
that might be identified. 

Upper Moenkopi Wash Basin.— The estimated an- 
nual water yield for upper Moenkopi Wash basin is 
13,^ acre-feet (table III-4), The estimated water 
yield from the maximum net impoundment-controlled 
areas is 2,240 acre-feet. The maximum available 
storage volume in these impoundments is 5,900 acre- 
f^ Tlie estimated water yield (2,200 acre-f»t) rep- 
resents 17 percent of the estimated annual yield from 
upper Moenkc^i Wash Irasin. This maximum storage 
would ex^t fts’ <»ly 1 year (in 1996), as the impound- 
ment-controlled area would decline in the following 
year and thereafter because impoundment construction 
would be completed whereas reclamation of temporary 
impoundments would continue. Through 1985, die 
water yield from the impoundment-controlled area was 
estimated to be 1,660 acre-feet, and the maximum 
volume that could be retained by im^undments was 
4,000 acre-feet. The retained volume (1 ,660 acre-feet) 
represents 12 percent of the estimated annual yield 
from uppej Moenkopi Wash basin, and about 74 per- 
cent of the maximum volume that would be retain^ in 


the year of maximum impoundment control in 1996 
(2,240 acre-feet). Thus, it is assumed that any effects 
on alluvial water levels caused by wa^ retention in 
impoundment would be apparent in the alluvM mter- 
levei data prior to 1985. 

In Coal Mine Wash, the water level in the 
downstream alluvial well rose a net of 2.01 feet over 
the period from 1980 to 1985, with the largest amount 
of the rise occuning coincidental te the most active 
period of impoimdment construction (first 3 years). 
During the same period, the water level in the upstream 
well rose only 0.68 foot overall, widi the level ^cUning 
during the first 2 yearn. Hie fact that the level was 
declining at the upstream well during the period of 
greatest increase (first 2 years) in impoundment-con- 
trolled area suggests that the subsequ^t L3-footri^ 
in Coal Mine Wash alluvial water levels was an effect 
of the impoundments. However, this may be over- 
shadowed by changes due to alluvium variabili^ and 
procipitation variations witiiin the watei^ed. 

Estimates of future impacts of mining on alluvial 
water levels were based on the relati<mship of alluvial 
water level changes to net Impoundment-controlled 
area observed during the period from 1980 U> 1985. 
Net impoundment-controlled area vrouid re^h a max- 
imum in 1996. In Coal Mine Wash, the increase in 
impoundment-controlled area, 1986-96, is projected to 
about double (from 5.6 square miles to 12.0 squaro 
miles) that constructed during the 1980-85 p^od. 
Therefore, assuming a linear relationship between con- 
teolled-area increase and water-level change, the 1.3- 
foot water-level rise observed during the 1980-85 
period can be expected to double through 1996, in- 
creasing the allu^ water levels 2.6 feet above pie- 
1980 levels. This is considered to be a beneficial 
impact. 

For Moenkc^i Wash above Coal Mine Wash, water 
levels in the upstream and downstream alluvial wells 
rose approximately the same amount ov^ the 1980-85 
period, 0.71 foot and 0.63 foot, reflectively. Hius, 
based upon available data, activity within the proposed 
permit area through 1985 appears to have had no nega- 
tive effect on alluvial water levels in Moenkopi Wa^. 

On the basis of this analysis, OSM concludes that 
mining activity within the proposed permit area, in- 
cluding construction of impoundments, has not 
diminished alluvial water levels and appears to have 
caused an increase of alluvial water levels in Coal Mine 
Wash. This, in turn, has imssibly resulted in rome 
au^entation of surface discharge in Coal WQne Wash. 

On this basis, no changes in downstr^m alluvial 
water levels in Moenkopi Wash above Coal Mine Wash 
are anticipated because no changes were observed from 
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1980 to 1985, and became the increase in controlled 
area ftrough 1^ is projected to be only ab« 2 t one- 
ihkd the increase added prior to 1985, For Moenkopi 
Wash betow Coal Mine Wash, a slight increase in 
alluvial water levels is anticipated through 1996, due 
to the increase in Coal Mine Wash water levels and due 
to NPDES discharges from impoundments. After min- 
ing and reclamation are completed, all except the per- 
manent impoundments would be removed, and their 
sites would be reclaimed. OSM concludes that the 
short- and long-term impact on aBuvial water levels 
from die proposed mining would be both beneficial and 
minor. 

Permanent Impoundments.ShtQea impound- 
ments built prior to the implementation of SMCRA 
(referred to by PCC as j«rmanem internal impound- 
ments, or PIFs, in Uie PA? and herein) would be left as 
postmining land use features. One of these (J3-G) 
would be converted for current mining-related use; 
however, tlte remaining 15 would not be used in sup- 
ped of ongoing mining activities. In addition, three 
permanent impoundments previously approved under 
SMCRA would be left as permanent water supplies. 
The PII's are located in the N-i, N-8. M, and J-3 coal 
resource areas. In addition, 21 existing impoundments, 
proposed to be converted to permanent Impoundments, 
are located throughout the mining disturbance. The 
proposed permanent impoundments would have the 
characteristics defined in table IV-2. (See plate 3.) 

of these structures existed prior to 1986; there- 
fore, their impacts were consider^ in OSM*s 
PCC has committed to m^e appropri^ modifications 
to the temporary impoundments to meet the permanent 
impoundment performance standards at 30 CFR 
816,49. 

The nine MSHA impoundments and other 
proposed permanent impoundments located in upper 
Moenkopi Wash basin would not be reclaimed after 
reclamation is compl^d and water yield from 55.5 
square of upper Moenk(^i Wa^ basin (1,770 
acre-feet) would remain under impoundmentccmtrol on 
a p^manent basis to provide water for the designated 
postmining land uses. Dinnebito Wash has 3.2 square 
miles of watershed controlled by proposed pennanent 
impoundments (126 acre-feet). It was further assumed 
that the Alternative 1 plan for dewatering of permanent 
impoundments to maintain the 10-year, 24-hour 
storage capacity would be discontinued after reclama- 
tion is completed. The total capacity of these per- 
manent Impoundments would be about 1 ,000 acre-feet 
The permanent unpoandments would coiUrol about 13 
percent of toe runoff from iq^per Mt^nkopi Wash basin 
after mining. This level of retention is close to the 12 
percent of runoff retained by impoundments through 
1985. 


As there were no observable d^r^s^ In alluviai 
water levels prior to 1985, OSM concluiks that the 
short- and long-term impacts firmn the i^opos^ per- 
manent impoundments would bt minor. OSM has in- 
cluded a permit condition to require PCC to submit and 
implement a plan for periodic release of water from 
selected impoundments, rcc would also be required 
to monitor toe downstream effects of release Based 
upon these results, adjustments would be made in toe 
pstmining land use plan (toat is, number of permanent 
impoundments) if necessary. (See Appendix B.) 

Moenkopi Wash Basin at Moenkopi, Arirnna.— Hie 
drainage area above this is 1,660 square miles, and 
toe proposed permit area is located approximately 56 
channel miles upstream from the site. In terms of 
runoff response, this drainage area must be considered 
a "large" basin. Table I1I-4 indicates that, at toe max- 
imum, only 13 percent of the annual direct runoff 
produced by this drainage area would be affected by toe 
impoundments planned for the prc^toted permit aj^ 
The pennanent impoundments wmiid control a maxi- 
mum of 10 percent of the mimff. The impoundments 
would most affect the small runoff events: those 
produced by 10-year, 24-hour and ai! smallm'prcclpito- 
tion events. These events would be tempoi^ly 
retained by toe impoundments; larger events would be 
only partly retain^ But even without impoundments, 
toe small events would partially or totally be absorbed 
by the alluvium before reaching toe Ktoenkopi site and 
would thus be unavailable as usable surface fiow. (See 
discussion of drainage basin size tn chapter HI, section 
C.) Therefore, it is unlikely that toe impoundments 
would have any maj^ effect on nmoff-^nerated sui^ 
face flo«^ at this site. 

The uses water-data record available for the site 
supports this conclusion. The record was divided into 
pre-impoundment and impoundment periods, 1^4-78 
and 1979-83, respectively, to evaluate hydrologic con- 
ditions before and after toe start of extensive, <ton- 
tinuous mining activity and impoundment consunictlon 
at toe complex in 1979. Mean annual dischar^ flow 
duration, length of zero flow periods, and timtpo^ 
distribution of zero flow periods were u^ to evrfuate 
impacts at this site (OSM CHIA, 1989). 

Examination of the available discharge record sug- 
gests toat the discharge regime (surface-water quantity) 
at toe Moenkopi Wa^ at Moenkopi site is independent 
of toe activities occurring on toe proposed permit area. 
No statistically significant differences between toe 
periods immediately before mid a^r toe store of Im- 
poundment construction In 1979 were found In the 
records of mean annual dircharge, flow duration, 
length of zero flow periods, or temporal distribution of 
zero flow periods (section 3. 1.1 .6, CHIA). In addition, 
toe relative sizes of the maximum projected impound- 
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Table Vf-2.~Characteristicsi^ proposed permanent impoundments 


Structure 

Storage 

capacity 

(acre-ft) 

Drainage 

area 

(acres) 

J2-A 

178 

2,655 

J7-DAM 

669 

5,366 

J16-A 

333 

2,676 

J16-L 

484 

6,355 

N14-D 

559 

1,830 

NM-F 

61 

376 

N14-G 

185 

1,479 

N14.H 

227 

1,650 

J19-RA 


779 

J19-RB 

- 

813 

J7-JR 

185 

3,822 

J3-E 

18.8 

250 

J3-D 

, 19.8 

316 

J3-G 

^08.9 

241 

J16-G 

19.7 

270 

N5-A 

13.6 

546 

N7-DCES) 

751 

775 

N7-E{ES) 

18a 

238 

NJO-Al 

12.2 

700 

NIO-D 

14.7 

286 

N12-C 

31.6 

848 

Nll-G 

55 

879 

Nll-A 

38 

494 

NIO-G 

30 

466 

N6-K 

45 

,442 

J21-I 

19.1 

778 

J21-C 

19.7 

'788 

J21-A 

19.6 

'542 

J7-R 

30 

325 

TPF-D 

20.6 

330 

TPF-A 

18.6 

219 

Total 

4.385.1 

37,534 


'Located in DtaeWto Wash drainage. 

%-G is a pre-SMCRA pennaneni impoundment that would be upgraded for use as a sedimentation pond and would 
remain as a permanent impoundment. 
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ment-controlled areas at the proposed permit area (70 
square miles) and the inherent discrmtinuous namxe of 
runoffresponseofiarge basins such as this, suggest that 
most water quantity impacts originating on the 
proposed permit area would be largely dissipated 
before m^hing the hfeen3K)pi site. (See the "Hydrol- 
ogy" section of this BIS, chapter HI, "Effects of 
Drainage Basin Size on Surface Flows.") 

The expected evaporation from reservoirs in the 
Black Mesa area is about SO inches of water per year 
(KoWer and others, 1959). Hie proposed permanent 
ponds have a combined surface area at the emergency 
spillway elevation of about 120 acres. The water-sur- 
face area exposed to evaporation would be less than the 
120 ^res because the ponds would not be full at all 
times, and n<A aU pmids would flU each year. Ihe 
maximum possible evaporation would be about 1,000 
acre-feet. A more precise estimate cannot be made 
because of the pond filling uncertainties, the variable 
i^epage h^ses to the alluv^ ground water, and the fact 
that many of the ponds would not contain water during 
the full year. The estimated annual evaporation is 
expected to be less than 250 acre-feet, which is about 
3 percent of the flow recorded at Moenkopi. 

OSM concludes that both short- and long-tenn 
impacts of mining at the proposed permit area on the 
surface-water quantity at Moenkopi would be negli- 
gible, 

Dinnebito Wash J9aji».-Disturbance within Din- 
nebito Wash basin is not scheduled to begin until 1989, 
so there is no mining-affected period upon which to 
base impact projections, as was done for Moenkopi 
Wash basin. The physiography of Dlimebito Wash 
basin, however, is similar to that of Moenkopi Wash 
basin, with the Wepo Formation tributary to the al- 
luvium in the ephemeral Dinnebito Wash. Similar 
types of impacts to the surface-water resource could be 
expected to occur. Annual water yields would probab- 
ly be of similar m^nitudes, and down^adient alluvial 
water levels would also reflect any major changes due 
to impoundment construction. Impacts to the surface- 
water quantity of Dinnebito Wash basin were estimated 
on the basis of its projected impoundment-controOed 
area, by use the same trends and projections that 
were used in Moenkopi Wash basin. 

Upper Dinnebito WajAEcrin.-lmpoundment con- 
struction in Dinnebito Wash would begin in 1989 and 
would contmue through 2<XX). Reclamation of the 
structures would begin in 2011. The maximum net 
impoundment-controlled area planned for Dinnebito 
Wash is 4.55 square miles and is proposed to be in place 
from the year 2000 through 2010, when impoundment 
reclamation wmild begin (OSM CHIA, 1989). The 
maximum impoundment-controlled area represents 


about 9 percent of the 53-square-miie ^p« Dinnebito 
Wash basin. Ibis comparos to a maximum impound- 
ment-controlled area of 70 square miles, or about 27 
percent, of upper Moenkopi Wash basin. 

On a percentage basis, the maximum proposed 
controlled area within upper Dinnebito Wadi toin 
represents about one-third of that proposed within 
upper Moenkopi Wash basin. Therefore, impacts 
within Dinnebito Wash basin should be commensurate 
with the impacts expected for tlte upper Moenk^i 
Wash basin. In additioR, mining activity within Din- 
nebito Wash basin is scheduled to be a decade shorter 
in duration, which should tend to minimize impacts as 
compared to those in Moenkopi Wash basin. 

As in Moenkopi Wash basin, the oveiriding factor 
affecting impacts downstream from die proposed per- 
mit area is the size of the disturbed or controlled area 
relative to the total basin size, and the associated effect 
on water yield to offsite streamflow, Abom90peroeiit 
of upper Dinnebito Wash basin would remain unaf- 
fected by mining. In the worst case, all the water 
produced on the controlled area would be initially 
retained in the impoundments. However, through in- 
creased alluvial water levels due to subst»}uent s^jpage 
of this water past dam embankments into the alluvium, 
and due to impoundment dewatering, much of the 
retained volume would be regained. Approximately 
3.2 square miles of upper Dinnebito Wash basin would 
reoiain under impoundment control on a pennaiU/nt 
basis to provide water for the designated postmining 
land uses (three of the impoundments are listed in t^le 
IV-2). Thus, less than 6 percent of the water yield of 
upper Dinnebito Wash basin would be retained. 

OSM would require continuation of off-lease 
monitoring in both Moenkopi and Dinnebito Washes. 
(See Appendix B). OSM concludes that the short- and 
long-term impact on surface-water quantity on this site 
from mining under Alternative 1 would be negligible. 

Alternative Water Sources.-‘VCC proposes to 
leave a total of 99 water sources after mining to support 
the postmining land use of livestock grazing and 
wildlife habitat The source types t^eak down as fol- 
lows: 

Source Type Number 

Water Impoundments 58 

(including pre-SMCRA ponds) 

Springs 24 

Wells 

Total 99 

PCC perfumed a field inventory to locate pre- 
1 986 water sources within and adjacent to die proposed 
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permit area. This field inventory was done during the 
summer of 1988. The basis for the inventory was 
previously published inventories of water sources. 
PCC found that five of the pre-1986 wells appeared to 
have been abandoned and that three others identified 
by the literature could not be found within the proposed 
permit area. Eleven functional wells were found. 
Based on the field inventory, the number of water 
sources that existed prior to 1986 are: 

Source Type Number 

Water Supply Ponds 24 

(including 16 pre-SMCRA ponds 
and 8 pre-mining ponds) 

Springs 25 

Wells _Li 

Total 60 

Mining would destroy two wells and one spring. 
PCC proposes to provide 34 additional water supply 
ponds and 6 wells. Pond and well water sources 
destroyed by mining would have a replacement source 
within 1 mile of the original location. The one spring 
(site 97, located in the northwest comer of N- 14 area) 
that would be destroyed cannot be replaced with a 
spring. However, there would be four permanent im- 
poundments (N14-D, N14-F, N14-G, and N14-H) and 
an existing spring (site 111) within about 7,000 feet of 
its location. 

OSM acknowledges that local residents of the 
lease tuea were using existing water sources for domes- 
tic purposes. Data available on the water-source 
chemistry indicated it was of marginal quality and 
typically would not meet the EPA secondary drinking 
water standards. PCC has replaced these water sup- 
plies with water from the N-aquifer at public water 
stands. These N-aquifer water sources would be turned 
over to the Navtgo Tribe at the conclusion of mining. 
This alternate domestic supply meets the current drink- 
ing water standards. Livestock and wildlife supplies 
would be replaced with permanent impoundinents. 
The short- and long-term impact on water sources 
would be minor. 

High levels of selenium have been detected in the 
overburden and interburden at the Black Mesa/Kayenta 
mine. Selenium, at certain concentrations, can be toxic 
to wildlife, livestock, and humans, and so there is some 
concern regarding ^e potential for selenium to be 
present in the impoundments proposed for wildlife and 
livestock use. PCC has monitored for selenium in 
impoundment water at the mine. The detection levels 
ranged from 0.001 to 0.010 mg/L through 1985. Since 
late 1985, detection limits have been lowered to 0.001 
mg/L to coincide with the livestock water-quality 
criteria. To date, selenium has not been detected in 
pond water by using these detection limits. Addition- 


ally, OSM is requiring PCC to set detection limits for 
all trace metals within established guidelines. (See 
Appendix B.) OSM is also requiring PCC to include 
selenium and boron in its spoil sampling program, 
which would identify toxic levels in materials proposed 
as topsoil substitutes. (See Appendix B.) PCC’s com- 
mitment to place at least 4 feet of nontoxic material at 
the spoil surface for revegetative purposes should 
prevent surface runoff from dissolving large quantities 
of selenium and transporting it to the permanent im- 
poundments for ingestion by wildlife and livestock. 

OSM concludes that the short- and long-term im- 
pact on wildlife and livestock from potentially high 
levels of selenium in the proposed permanent impound- 
ments would be minor. 

Mining Effects on Water Rights and Reservation 
Water t/suge.— Water rights for the Navajo and Hopi 
reservations are currently before the A^ona court 
system for adjudication. OSM has focused on the ef- 
fects of mining on water available for use on the two 
reservations. As discussed below, these impacts are 
found to be minor. OSM acknowledges that both 
tribes, as well as other parties, have claims to use of the 
existing water resources. It is assumed that the issue of 
reservation water rights would be resolved by the 
courts before final bond release on the proposed per- 
manent impoundments. OSM's condition to the permit 
requires PCC to implement a plan to release water and 
monitor streamflow downstream from selected im- 
poundments. This monitoring effort would create a 
basis for operating the permanent impoundments. If 
the outcome of water claims requires modification to 
the permanent impoundments. PCC would be required 
to revise its reclamation plan accordingly. 

The permanent impoundments that would be left 
for the proposed postmining land use of grazing and 
wildlife are potential legitimate water uses. The per- 
manent impoundments are designed to replace 
preexisting water sources and to further siq)port the 
more intensive grazing proposed after mining. If court 
(Visions or the monitoring results indicate that the 
impoundments need to be operated differently than 
proposed, or reduced in number, a permit revision 
would be required. 

As documented in the CHIA and in the "Ground 
water" section of this EIS, the effects due to impound- 
ment construction and pumping from aquifers would 
have a minor impact on other water uses outside the 
proposed permit area, such as at Moenkopi. Local 
wells within the proposed permit area that are 
destroyed by mining have been and would continue to 
be replaced by PCC by drilling to deeper aquifers, such 
as the N-aquifer. 
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OSM concludes that the Impact of implementing 
Alternative I would be on identified wa^r 
ai^ land uses on both reservations. 

SURFACE-WATER QUAUTY 

Ge/iern/.-Potential changes, resulting from the 
proposed mining, in the chemical quality of sur&ce 
water discharged &Qm the proposed permit area would 
primarily ck^cut thioagh exposu^ of runoff or in- 
riltrn^wa^m newly eicpQsed mineral surfaces, and 
the amoimt of pieclpitarion and spoil water diat runs off 
or discharges to streams. Because surface nino0^ 
would normally be in contact with new mineral sur- 
faces for such a brief time, impacts would be minor. 
However, water that has inriltrated into reclaimed 
spoils could gready increase its mineral content, al- 
though this has not been observed at the proposed 
permit area. In addition, increased penneabili^ of the 
spoil rubble would allow a larger proportion of the 
pmcipimrion to come in contxt with freshly exposed 
min^al surl^es within the spoils. 'The increased per- 
meability may also mean that spoils would resaturate 
at a faster rate than the normal recharge rates through 
undisturbed overburden. 

Alluvial water quality was used as an index of the 
surface-wat^ quality in preference to measured sur- 
face-water-quality data bemuse the surftu:e flows tends 
m be spom^c and inrennittent. Also, TDS concentra- 
tions in smr^ce flows are known to vary widely with 
w^r flow rate tnd time of year, thus requiring longer 
records to achieve a given level of accuracy. On Bl^k 
Mesa, surface-water discharges tend to be highly vari- 
able both areally and temporally over the proposed 
permit area, because they result primarily from high- 
intensity, localized cellular thunderstorms. Con- 
stituent concentrations in alluvial waters tend tochange 
much more slowly, however, allowing reliable defini- 
tion of the water-quality regime. In addition, alluvial 
water on Bl^k Mesa is derived in pmt fiom sur&ce 
fk}ws, as discussed in chapter HI. and from other 
aquifers intersected by the channel. Thus, alluvia! 
water has value as an index of both surface-water and 
baseflow quality. For these reasons, this assessment 
focuses on the quality of the alluvial waters, aquifers, 
and surface flows that recharge the stream valley al- 
luvium. The alluvial aquifer, in turn, contributes to the 
baseflow at Moenkopi. 

In r^der to assess mine-related changes in water 
quality, die water-quality data wl was ^vided into two 
subsets-for the alluvial aquifer, those areas considered 
to be "affected" or "unaffected" by the mining to date. 
"Affected" samples are those from wells completed in 
reclaimed spoils, in undisturbed Wepo downgr^ient 
ftom mining-disturbed areas, or in alluvium adjacent 
to, or downgradient from, mining-disturbed areas that 


may have been affected by mining, "Unaffected" 
sample are tiiose from wells located upgradiem from 
any mining disturbances, or those that are effectively 
isolated £i^ mining disturbances by distance, or by 
intervening stream channels or ground-water divides. 

OSM has inclnded a permit condition requiring 
modifications to PCC’s surface water quality monitor- 
ing program to address concerns identified in the per- 
mitting process. The^ modifications are defined in 
Append^ B. 

Proposed Permit Area.“Most surface flows occur- 
ring in streams draining the propc^ed permit area are 
the direct result of precipitation or snowmelt events. A 
few reaches carry small intermittent flows that may 
derive from Wepo discharge. However, it is more 
likely for surface flows in the major channels crt^sing 
the pennit area to be diminished than to be augmented 
by ground water. Contributimi of minerals di^tly 
from the Wepo Formation to surface/alluvial flows is 
minimal. This was confirmed by performing 
hypothetical mixing calculations ba^ on existing 
water-quality data (OSM CHIA, 1989). 

The available water-quality data were subjected to 
several analytical and statistical procedures including 
frequency distribution analysis, trend surface analysis, 
various two-sample tests and linear regression analysis 
(CHIA, section 3.1.3.1). Important findings include 
(1) the absence of major ccMrelations of constituent 
concentrations over time, indicating that major wa^- 
quality changes have not occurred over the period of 
record through 1985, and (2) a large natural variation 
in TDS concentrations across the proposed permit area 
and regionally. 

Differences between "unaffected" and "affected" 
alluvial water quality are small, as indicated by table 
rV-3. A second-ord^ trend surface water analysis of 
TDS concentrations in samples known to be unaffec^ 
by mining shows that there is a lar^ variation in TDS 
concentrations across the proposed permit area wititin 
all alluvial waters. This suggests that there are factors 
in the natural environment unrelated to mining which 
affect TDS concentrations on Black Mesa. 

To further assess the potential for changes in TDS 
concentrations, the equiliMom chemistry of various 
mineral species was examined to det^mine their pos- 
sible control on alluvial wat^ quality, especially 
species associated with the oxitMon of pyrite (FeS) 
that affect the ultimate concentration of sulfate <S04). 
Where low sodic soils and overburden are present, such 
as those derived from the Wepo Formation, considera- 
tion of gypsum equilibria is important, based on ex- 
perience with disturbance of soils and overburden 
associated with coal mining throughout the United 
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United States Department of the Interior 

OFHCE OF SURFACE MINING 
Reclamation and Enforcement 
1999 Broadway, Suite 
Denver, ColOTado 80202-5733 

AZ0001 

October 4, 2001 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 


Mr. Brian Dunfee, Manger 
Environmental Engineering 
Peabody Group 
P.O. Box 650 
Navajo Route 41 
Kayenta, Arizona 86033 

Dear Mr. Dunfee: 

Endosed is the Office of Surface Mining’s (OSM’s) report on its review and 
analysis of Peabody Western Coal Company’s (PWCC’s) 1999 annual 
hydrological data report and the U.S. Geological Survey’s Open-File Report on 
the status of ground-water and surface-water quantity, and water chemistry of 
the Black Mesa area in northern Arizona for 1999. This report was prepared to 
comply with the March 7, 1991, settlement agreement (entitled, “Agreement 
Concerning Review of Certain Data") reached with the PWCC and other parties 
in PWCC’s appeal of Special Condition 1 1 of the A2-0001 C permit for the 
Kayenta Mine. This agreement requires OSM to review PWCC’s and the U.S. 
Geological Survey’s N-aquifer monitoring data, to compare the results against 
the material damage criteria set out in the Cumulative Hydrologic impact 
Assessment (CHIA), and to report the results to PWCC, the Hopi Tribe, and the 
Navajo Nation. 

On the basis of information contained in the PWCC hydrological data reports and 
the U.S. Geological Survey Bladr Mesa monitoring reports, OSM condudes that 
material damage to the hydrologic balance of the N aquifer outside PWCC’s 
Black Mesa/Kayenta permit area, caused by mining, has not occurred. 

If you have any questions please call me at (303) 844-1400, extension 1491 . 
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^cereiy, 




Richard l^olbrook, Manager 
Southwest Branch 
Program Support Division 


Enclosure 


cc: AFO 

BLM-Phoenix 

BIA-Navajo Regional Office 

BIA-Westem Regional Office 

Forest Lake Chapter House 

Navajo Minerals Department 

Hopi Office of Realty Services 

Hopi Office of Mining and Mineral Resources 

Office of the Solicitor-Rocky Mountain Region 

OSM-HDQ-DRS 
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REPORT ON ITS REVIEW AND ANALYSIS OF PEABODY WESTERN COAL 

COMPANY’S 

1999 

"ANNUAL HYDROLOGICAL DATA REPORT” 


AND THE U.S. GEOLOGICAL SURVEY’S 
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MESA AREA, NORTHEASTERN ARIZONA - 1999” 


WESTERN REGIONAL COORDINATING CENTER 
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THE OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT'S 
REPORT ON ITS REVIEW AND ANALYSIS OF 
PEABODY WESTERN COAL COMPANY'S 1999 "ANNUAL HYDROLOGICAL DATA 

REPORT" 

AND THE U.S. GEOLOGICAL SURVEY'S "GROUND-WATER, SURFACE-WATER, 
AND WATER-CHEMISTRY DATA, BLACK MESA AREA, NORTHEASTERN 
ARIZONA - 1999" 


I. INTRODUCTION 

This report contains the resuits of the Office of Surface Mining Reciamation and 
Enforcement's (OSM's) review and analysis of Peabody Western Coal Company's 
(PWCC's) 1999 "Annual Hydrological Data Report” (hereinafter, the "PWCC-HDR") 
and the U.S. Geological Survey (USGS) report "Ground-water, Surface-Water, and 
Water-Chdmistry Data, Black Mesa Area, Northeastern Arizona-1999", Thomas and 
Truini; 2000, (hereinafter, the “USGS 99 Report”). This USGS report describes 
monitoring the USGS completed up to and through the year 1999. The PWCC-HDR 
describes monitoring PWCC completed during calendar year 1999 and includes 
summary data from previous years. 

In March of 1991, OSM entered into a settlement, called an "Agreement Concerning 
Review of Certain Data" (hereinafter, the "Agreement"), with the Hopi Tribe. As part 
of this settlement, OSM has agreed to review (1) hydrologic monitoring data on the 
N aquifer that PWCC had collected, pursuant to permit AZ-0001C (and subsequent 
AZ-0001D permit), and (2) water-quality and -quantity data collected as well as 
conclusions reached by the USGS in their ongoing investigations and published 
reports. The USGS established a monitoring program of the water resources on 
Black Mesa in 1971 in cooperation with the Arizona Department of Water Resources 
(ADWR), and were joined by the Bureau of Indian Affairs (BIA) in 1 983. Since 1 983, 
the Navajo Tribal Authority (NTUA); the Hopi Tribe; PWCC; and the Western Navajo 
Agency, Chinie Agency, and Hopi Agency of the BIA have assisted in collection of 
the hydrologic data. 

Based on this twofold review, OSM is to determine whether impacts resulting from 
mining on PWCC's Black Mesa leasehold have occurred to the N aquifer. Under the 
Agreement, after it had received both PWCC's and the USGS's data reports, OSM 
was to review and analyze the data these reports contained, relating them to the 
material damage criteria for the N aquifer found in the "Cumulative Hydrologic 
Impact Assessment of the Peabody Coal Company Black Mesa/Kayenta Mine" 
(Office of Surface Mining, 1989; hereinafter the "CHIA"). The most recent OSM 
analysis of the USGS and PWCC data was completed in July of 2000. 


1 



391 


The analysis that follows is limited to OSM's evaluation of the observed hydrologic 
impacts of PWCC's pumping of its field of eight N aquifer production wells (identified 
as well Nos. 2 through 9). OSM compared data regarding the condition of the 
aquifer contained in the PWCC-HDR and the USGS reports, with baseline 
conditions the CHIA had established for the N aquifer. This report will not repeat 
information contained in the CHIA, except for comparison of information provided in 
the two data reports. For full discussions of the definition of baseline conditions, the 
identification of hydrologic concerns, the development of material damage criteria, 
and the analysis of cumulative impacts for the N aquifer the reader is directed to the 
CHIA (OSM, 1989, sections 3.2, 4.2, 5.2.2, and 6.2.2 respectively). 

In accordance with 30 CFR 816.41, two of the performance standards a coal-mine 
operator must meet from a hydrologic standpoint are: (1) prevent material damage 
to the hydrologic balance outside the permit area, and ,(2) minimize disturbance of 
the hydrologic balance within the permit and adjacent areas. The CHIA sets four 
hydrologic concerns that OSM identified for the N aquifer, as well as the material 
damage criteria it used to assess predicted impacts to the N aquifer as a result of 
coal mining and reiated activities on PWCC's Black Mesa leasehold. The four 
hydrologic concerns are (1) the structural stability of the N aquifer owing to reduction 
of the potentiometric head; (2) degradation of N aquifer water quality owing to 
increased migration rate of water from the D aquifer; (3) reduction of N aquifer 
spring discharge rate owing to alteration of the potentiometric surface; and (4) 
reduction of alluvial flow rates owing to the reduction of N aquifer discharge to 
alluvium (OSM, 1989, section 5.2.2.1). , 

II. GEOLOGIC SETTING and, WELL COMPLETIONS 

The Black Mesa leasehold Is located in northeastern Arizona (Figure A-1). The 
Black Mesa is a prominent topographic feature bounded by 2,000-foGt-high cliffs that 
are dissected by steep-sided washes. Figure A-2 is a generalized stratigraphic 
column showing rock formations and major aquifer zones of the Black Mesa area. 

The N aquifer in the Black Mesa area consists of the Wingate Sandstone, the 
Kayenta Formation, and the Navajo Sandstone virith the Wingate and Navajo 
Sandstones being the principal water-bearing units. The Carmel Formation overlies 
the N aquifer. The D aquifer overlies the Carmel Formation and consists of the 
Entrada Sandstone, the Morrison Formation and the Dakota Sandstone. The 
Carmel Formation, a shaly siltstone and massive mudstone, confines the N aquifer 
and generally is not considered a water-bearing unit or to be part of the D aquifer. 
However, the Carmel Formation may produce water from limited permeable zones. 

Both the D and N aquifers are confined in the vicinity of the Black Mesa mine and in 
much of the Black Mesa area. A confined aquifer is bounded above and below by 
impermeable beds and its potentiometric head is measured as the level to which 
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water rises above the top of the aquifer in a weli penetrating and completed in the 
aquifer. Whereas, an unconfined aquifer is not overlain by a confining bed and its 
potentiometric head is the water table level. 

AZ-0001D is the current permit issued by OSM to PWCC to mine part of its Black 
Mesa leasehold at the Kayenta Mine (Figure A-1). The permit application package 
gives detailed geologic and hydrologic information on the leasehold, including 
detailed lithologic information and the aquifer properties for each of PWCC's eight N 
aquifer production wells (Peabody Western Coal Company, 1990, Chapter 15). The 
permit application package also contains constnjction and completion information 
and lithologic logs for each of the N aquifer wells (Peabody Western Coal Company, 
1990, Chapter 1 5, Attachments 19 and 20). 

All PWCC N aquifer production wells penetrate the geologic formations of the 
N aquifer (Peabody Western Coal Company. 1990, chapter 15). However, each of 
the wells are completed in different water-bearing zones of die N aquifer and, in 
some cases, in the D aquifer. Table B-1 (Appendix B) contains a tabulation of the 
length of completed well intervals in geologic formations. All wells, except well No. 

6, are completed in part or ail of the Carmel Formation. Well No. 2 may be prone to 
leakage from the overlying D aquifer. Moreover, the annular space around the 
casing of well No. 2 is not grout-sealed above the Carmel Formation in the overlying 
Entrada and Morrison Formations of the D aquifer. Therefore, D aquifer water may 
migrate along this annular space and affect the chemistry of stagnant water in the 
well bore. Well No. 8 is completed in the Carmel Formadon and the Navajo 
Sandstone. Unlike the other seven wells, well No. 8 was not drilled past the Navajo 
Sandstone into the underlying Kayenta Formation and the Wingate Sandstone. As 
a result water from well No. 8 is of a different quality and type than water from the 
otherwells. 

N aquifer production well Nos. 4, 5, and 7 are also completed in the D aquifen in 
response to OSM questions asking for clarification of its well-completion information. 
PWCC stated that its well No. 8 is also completed in the D aquifer (Brian Dunfee, 
Peabody Western Coal Company, wriden communication. August 10. 1992). 

PWCC is restricted in its well-monitoring activities to monitoring wells in the permit 
and adjacent areas of the Black Mesa and Kayenta mines. Specifically, it monitors 
well Nos. 2, 3P. 4, 5, 6P, 7. 8, and 9. Well Nos. 3P and 6P are abandoned pumping 
wells that have been converted to N-aquifer observation wells and used instead of 
well Nos. 3 and 6 since 1995 and 1985 respectively. The permit package describes 
PWCC's monitoring program in detail (Peabody Western Coal Company, 1990, 
chapter 16). Figure A-3 shows the locations of N-aquifer production wells. Every 
calendar quarter, OSM requires PWCC to measure pH, specific conductivity, total 
dissolved solids (TDS), salinity, and temperature at its eight N-aquifer production 
wells. Once a year, OSM requires PWCC to collect and analyze a water-quality 
sample from each well for a larger suite of chemical parameters. The permit 
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package refers to this larger suite as the "modified fuli suite" of chemical 
parameters. 

PWCC's current standard procedure is to monitor water levels continuously using 
air-line bubbler (ABSj systems, and then to report continuous water-level data as a 
daily value. The ABS systems were installed in the wells from 1 993 to 1 996 and 
replaced in-well pressure transducers. Continuous water levels are measured 
whether a v/ell is pumped or not. From the continuous water-level record, PWCC 
estimates the average annual N-aquifer v/ater-level depth in each well while not 
pumping (Table D-1). During 1992. PWCC replaced the pumps in well Nos. 4, 6, 8, 
and 9. 

The USGS monitors a network of ground-water, surface-water, and water-quality 
stations for the purpose of evaluating the effects of mine-related and other 
withdrawals from the N-aquifer system. The USGS obtained ground-water levels 
from 31 municipal and stock wells for its 1999 Report (Figure A-4). Withdrawl 
volumes from municipal wells includes estimated and metered pumpage from 1965- 
1985; and metered pumpage by several entities including the USGS from 1986- 
1999. The USGS also continuously monitors water levels in the six nonpumping 
observation wells (identified as wells BM 1 through 6) it operates. The USGS 
collected water samples from 12 wells at selected locations in 1999, including two of 
PWCC's N-aquifer production wells (Peabody 2 (NAV2) and Peabody 4 (NAV4)). 

III. ANALYSIS OF PWCC-HDR AND USGS REPORT 
WELL-MONITORING DATA 

The analysis that follows compares weli-inonitoring data contained in the PWCC- 
HDR with the data that corresponds to them in the USGS 92-99 Reports (Note 
that, as part of.the 92-93 Report [LWin and Monroe, 1994], the USGS again ran the 
computer simulation it had previously performed for the N aquifer 89-90 report). The 
following analysis looks at the four N aquifer material-damage concerns identified in 
the CHIA. 

A. CHIA Concern No. 1. -Structural Stability of the N aquifer 
Due to Reduction of the Potentiometric Head 

MATERIAL-DAMAGE CRITERION: Maintain potentiometric head 
100 feet above top of N aquifer at any point to preserve confined 
state of aquifer. 

PWCC withdrew a total of 3,700-4,343 acre-feet per year from all its wells during 
calendar years 1993-1999 (Peabody Western Coal Company, 1999, Table 19). The 
Bureau of Indian Affairs, Navajo Tribal Authority, and Hopi Tribe operate about 70 
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municipal wells and there are another 270 windmills in the Black Mesa Area that 
withdraw water from the D and N aquifers. Figure C-1 (Appendix C) shows water 
withdrawn from the N aquifer by PWCC and municipal users through 1999, as 
estimated on the basis of USGS information (Thomas and Truini, 2000). Municipal 
withdrawals are broken down by confined and unconfined sources. 

A total of 7,1 10 acre-fl were withdrawn from the N aquifer in 1999, a 0.7 percent 
increase from 1998. Municipal use (2,900 acre-ft) decreased about 1 percent in the 
confined aquifer (1 ,420 acre-ft) and 7 percent in the unconfined part (1 ,480 acre-ft) 
from the 1998 levels. Industrial use, mainly the eight well Peabody well field, 
accounted for the remaining 4,209 acre-ft, a 4 percent increase over 1 998. 

Industrial use increased sharply from 1970 to 1972, from 740 to 3,680 acre-ft. As a 
percentage of the total, the industrial use has declined from about 75 percent in the 
1 970's to about 60 percent in the late 1990's. 

Figure C-2, based on PWCC-HDR information, shows a breakdown of PWCC's 
annual N aquifer pumpage by individual well since 1969. Table C-1 summarizes 
PWCC's annual withdrawal from the aquifer and gives the calcuiated mean annual 
withdrawal from 1969 through 1999. As the table indicates, the 1999 PWCC well- 
field withdrawal (4,209 acre-ft) was about 4.4 percent greater than the 4033 acre-ft 
average withdrawal for 1 998, and 7.87 percent greater than the 3,902 acre-ft 
average annual AwithdraWal for the last 10 years (1989-1998). Variations in annual N 
aquifer withdrawai are attributed to fluctuations in demand for coal, availability of 
surface water for road dust suppression, and frequency of dear-water flushing for 
maintenance of the coat slurry pipelirie. ; ' - 

Table D-1 (Appendix D) summarizes both the 1998 and 1999 average N aquifer 

water ievels in PWCC's weli-fleld While not pumping and the 1998 and 1999 

maximum Water-level drawdown In the field While pumping. Estimated on the basis 
of PWCC's well-monitoring data, the iowdst potentiometrio head of the N aquifer at 
the PWCC well field in 1999 was 767 feet above the top of the aquifer in vvell No, 8. 
Figures D-1 through D-8 (Appendix D) show average non-pumping water levels 
during the life of each well, as well as the level of the top of the N aquifer and the 
materiai-damage level. 

Table E-1 (Appendix E) shows water levels the USGS measured in the Black Mesa 
area at selected community water-supply wells and at monitoring wells (Data from 
Thomas and Truini, 2000). For this report, OSM has placed additional focus on 
wells near the periphery of the aquifer, due to concerns regarding the potentiometric 
head levels and the material damage criterion. One site mentioned in previous 
WRCC reports, USGS observation well BM3 near the town of Kayenta, has an 
N-aquifer water level less than 100 feet above the top of the aquifer. The 
potentiometric surface in this well decreased from 100.0 feet above the N aquifer in 
1963 to 10.5 feet in 1999 (Up until the USGS 99 report, the prestress water level in 
BM3 was reported at 77.1 feet below the ground surface, placing the prestress level 
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at 77.9 feet from the top of the N aquifer. In the 99 report, the prestress water level 
was changed to 55.0 feet below ground surface, to “more accurately represent 
prestress conditions”) . The change in the potentiometric level at BM3 from the 
1989-1990 USGS report to the 1999 report is -14.1 feet. 

The majority of the lowering of the potentiometric surface in the area near BM3 can 
be attributed to municipal use. Well BM3 is located southwest of Kayenta near the 
outcrop of the Navajo Sandstone and is strongly influenced by community pumping. 

In 1 999, approximately 579.9 acre-ft were withdrawn from the N aquifer at this 
location by BIA and Navajo Nation wells. This is 9.25% higher than the withdrawl in 
1989 from the confined portion of the aquifer {530.7 acre-ft). The Kayenta municipal 
pumping accounts for 41 % of all the non-industrial pumpage from the confined 
portion of the aquifer and 20% of all municipal production from the N aquifer 
(confined and unconfined). PWCC’s current contribution to the total drawdown of 90 
feet at BM3 is estimated at 13 to 15 feet with the municipal pumping acx:ounting for 
the remaining 75 feet. 

In addition to BM3, USGS measurements indicate that the potentiometric surface at 
several other wells has remained less than 100 feet above the top of the N aquifer 
but have changed only slightly from the levels noted in the 1989-90 USGS report. 
Included in this group of wells are the White Mesa Arch, Sweetwater Mesa, Rough 
Rock 10R-1 1 1 and l OR-l 1 9, and Howell Mesa wells. Information regarding the 
prestress and 1999 potentiometric surface for these wells is presented in the 
folfowing table; . ^ 

Well Prestress Level^^t AboveN aquifer 1999 Water Level 

(Prestress Date) (Depth to Tqp of N aquifer) (Feet Above N aquifer) 


iBM3 

100 

10.5 

(1963) 

(155) 

29.4 

i* White Mesa Arch 

62.0 

(1953) 

(250) 

50 

r Sweetwater Mesa 

60.6 

(1967) 

(590) 

15.0 

Rough Rock 10R-1 1 1 

40.0 

(1954) 

(210) 

54.0 

Rough Rock 10R-119 

53.4 

(1952) 

(310) 

39.8 

Howell Mesa 

98.0 

(1954) 

(310) 



These wells are also located near the outer edge of the confined portion of the 
aquifer. The 1999 level of the potentiometric surface above the N aquifer in these 
wells ranges from 15 feet (10R-1 11) to 54.0 feet (Rough Rock lOR-l 19). The 
potentiometric surface of the N aquifer in the wells (including BM3) has not changed 
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significantly since 1989 when the CHIA was written, ranging from +2.9 feet in 10R- 
111 to-14.1 feetatBMS. Graphs for these wells provided in file 1999 report (Figure 
F-9) indicate that a reduction in the potentiometric surface in Howeli Mesa and White 
Mesa Arch occurred in the 1979-1980 time frame. However, the change in the 
potentiometric surface in wells Roughrod< 10R-1 19 and Sweetwater Mesa since 
prestress has been small. Overall, the decrease in the potentiometric surface at 
these wells since 1980 has not been significant. Modeling efforts project that Howell 
Mesa is the only well that will have additional drawdown by 2006 that is significant, 
approximately 30 feet, with approximately 20 feet a result of PWCC pumping. 
However, the results of the monitoring in the Howell Mesa well shown by Figure F-9 
suggest that this amount of drawdown may not occur. 

It is clear from the data that there are wells located in areas near the 
confined/unconfined aquifer transition zone where the potentiometric surface is less 
than 1 00 feet above the top of the N aquifer (as were prestreSs levels in five of the 
six wells noted in the previous table). From a SMCRA regulatory viewpoint, a 
finding of material damage compliance review is more involved than simply 
determining that the potentiometric surface islessthanlOO feet above the top of the 
aquifer at a single well. Several points must be noted: 

o Urider SMCRA, the material damage criteria limits only apply to 

PWCC. They were not developed and nor intended to be a general 
management tool for the N aquifer. The contributions of other users 
to the total impacts have no bearing on whether PWCC is in 
compliance with SMCRA criteria. For this reason, PWCC’s 
compliance with the criteria are evaluated using computer simulation. 
This is noted in page 5^5 of the' CHIA (Well pnxiuction section). 

o Criterion 1 is aimed at preventing the N aquifer potentiometric surface 
from falling to a level that vrill cause structural collapse of the aquifer_ 
matrix (as tt is also stated in the CHIA). This is to prevent permanent 
damage to the aquifer. The degree of potential collapse is dependent 
on the mineralogy and strength of the matrix, applied stress (includes 
force or weight of overlying strata), and the amount of head above the 
aquifer. 

o Recent studies regarding land subsidence and consolidation of 

confined aquifer systems due to pumpage or drainage of groundwater 
are focused exclusively on unconsolidated sediment sequences 
(example: USGS Circular 1 1 82. 1 999). This is due to the fact that the 
ability of these unconsolidated sediments to rebound after the 
potentiometric surface recovers is limited by the irreversible 
deformation of aquitards, often dominated by clay components. On 
the other hand, the ability of consolidated or cemented aquifer 
matrixes such as the N aquifer sandstone to withstand deformation 
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due to the lowering of pore pressure is several orders of magnitude 
larger than the unconsolidated systems, and subsidence and aquifer 
collapse are far less of an issue. 

o A key component of the total stress on an aquifer matrix is the weight 
of the rock strata that overly the aquifer. In the confined/unconfined 
transition area where the wells noted previously are located, the 
thickness of the overlying strata is thin (155-590 feet) as compared to 
that in the central part of the aquifer (>2,000 ft). Therefore, as the 
fluid pressure is reduced by water withdrawl, the effective stress on 
the aquifer skeleton caused by the weight of the overlying strata is 
increased, but to a much smaller degree as compared to what would 
be present in the central part of the aquifer under the same head 
reduction conditions. 

o Analyses of the aquifer material by PWCC demonstrate the matrix of 
the N aquifer is a highly competent sandstone. The samples used in 
the analysis were collected from outcrop areas, and thus were 
subjected to weathering, and likely produced test results that 
overestimated the effect of drawdown on the aquifer skeleton. The 
calculations obtained from laboratory measurements suggested there 
could be a 0.6 foot reduction in the thickness of the N aquifer if 
pumping continued to 2033, less than an 0.1 percent decrease. 

'■ Using compressibility values that are more representative of 

unweathered rocks at depth, the decrease in aquifer thickness may 
be an order of magnitude smaller, or 0.06 feet This analysis strongly 
suggests that the 100 foot criterion may be overly conservative. 

As previously noted, OSM's evaluation of material damage is closely linked to 
computer modeling. In 1983, the USGS developed a model of the N-aquifer system, 
recalibrating this model in 1988; the USGS 89-90 Report (Sottilare and others, 

1 992) summarizes the simulated water-level results of 1 989 and 1 990 runs of the 
model,, The USGS last ran the model in 1994 (Littin and Monroe, 1994) and from 
the results of the modeling the USGS 1994 report concluded that: 


o simulated water-level declines at Tuba City were not affected by 
PWCC's N-aquifer pumping, and simulated declines of more than 1 
foot attributed to PWCC pumping were located no closer than 16 
miles from Tuba City; 

o from 1965 to 1993, PWCC pumping caused 15 feet of the total 42 

feet of simulated water-level declines (that is, 15 feet of drawdown) at 
Kykotsmovi PM1; 
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o during the same period, PWCC pumping accounted for 44 feet of the 
total 64 feet of simulated drawdown at USGS observation well No. 
BM 5; 

o near Pinon, the simulated drawdown was 1 02 feet for the period 1 969 
- 93, of which 64 feet were attributable to PWCC pumping (the 
measured drawdown in the Pinon v/ater-supply well had been 96 feet 
since 1970); and 

o at Chilchinbito, the simulated 1965-1993 water-level decline was 57 
feet, 46 feet resulting from PWCC pumping (however, measured 
water-level declines were slightly less than those simulated). 

While the potentiometric surface elevations in several wells are less than 100 feet 
above the top of the N aquifer, it is unlikely that significant collapse of the aquifer 
has or will occur as a result of the drawdown given the low potentiometric levels in 
the wells when completed, the shallow depth of the aquifer, and the strength of the 
Navajo aquifer matrix. Monitoring information indicates that significant change in the 
potentiometric surface is not occum'ng. N aquifer drawdown in the confined part of 
the aquifer, away from the unconfined/confined transition zone, is above the material 
damage criterion elevation and is generally consistent with USGS modeling. 

Therefore, on the basis of available information, OSM concludes that material 
darhage to the hydrologic balance of the N aquifer, caused by mining, with respect 
to maintaining the potentiometric head above the top of the N aquifer, has not 
occurred.'' ■■ ■■ ■ ...ii 'r-, ^ 


B. CHIA Concern No. 2. Degradation of N-Aquifer Water Quality 

Due to Increased Migration Rate of Water from the D aquifer 

MATERIAL-DAMAGE CRITERION: A value of leakage from the 
D aquifer not to exceed 10 percent from mine-related 
withdrawals. 

The CHIA addressed the possible degradation of N aquifer water quality owing to 
the increased migration rate of water from the D aquifer by using the USGS model 
of the N aquifer system. Specifically, the CHIA evaluated the model's simulation of 
predicted changes in the annual volume of leakage from the D aquifer to the 
N aquifer owing to mine-related withdrawals from the N-aquifer. Neither the USGS 
nor PWCC monitors water levels in the confined portion of the D aquifer as part of its 
monitoring effort. D aquifer water-level information would be needed to directly 
evaluate the change in leakage from the D aquifer to the N aquifer. The USGS 89- 
90 Report assumed no significant change in D-aquifer water levels for the 1989-90 
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reporting period; therefore, it aiso assumes that any change in ieakage from the 
D aquifer to the N aquifer is attributable solely to change in the level of the N aquifer 
from the water level in previous years (Sottilare and others, 1992; Littin, 1993; J.S. 
Sottilare, U.S. Geological Survey, oral communication, September 1992). 

The USGS (Eychaner, 1983) predicted that any increase in leakage from the 
D aquifer would first appear as increased TDS or specific (electrical) conductance in 
the PWCC wells. TDS is reliably estimated by measuring the specific conductance 
of a water sample. The USGS also identified increased chloride and sulfate 
concentrations as important indicators of increased D-aquifer leakage. 

OSM evaluated the question of leakage from the D aquifer to N aquifer by analyzing 
N aquifer production well water quality. ,OSM reviewed PWCC's water-quality 
monitoring data for TDS, sulfate, and chloride and found in them no significant trend 
of increasing concentrations of any of these constituents for any well (See Figures 
F-1 through F-8 in Appendix F). Sulfate levels in the PWCC wells have rernained 
relatively consistent since 1993. 

PWCC evaluated the data collected from 1986 - 1999 to look for trends in N-aquifer 
water quality. PWCC used the Mann-Kendall test for trend to determine the slope 
and statistical significance of changes in N-aquifer water quality. PWCC analyzed 
N-aquifer water-quality data from its eight weils for the purpose of identifying any 
trends they display for concentrations of the dissolved constituents boron, calcium, 
chidride, fluoride, magnesium, pH at 25° C., sodium, TDS, sulfate, and bicarbonate 
as HCO3. A comparison of 1 998 and 1 999 data indicates a number of changes 
have dbcurre<lin several parameters. Positive trends “lost” dpring 1999 include 
sodium at NAV2, and sul^te and TDS at NAVS.' .New trerids of increasing 
concentration were noted for bicarbonate at I^V? arid fdr boron at NAV4 and 
NAV6. PWCC notes that sin<».1992 increasing trends haW been noted for boron at 
NAV3,4,7., and 8 and for bicarbonate at NAV3. However, bicarbonate levels in 
NAV3 are 'now at 'pre-1989 levels., Although there are slight increasing and 
decreasing trends in the N aquifer water, the use potential for the Navajo aquifer 
water remains unchanged, and remains suitable for all domestic arid livestock uses. 
It should be noted that although the Mann-Kendall has detected these “posltiye” 
trends, they are not statistically significant and water quality in the PWCC N aquifer 
wells remains high. 

To meet EPA monitoring requirements for the Federal Lead and Copper Rule for 
public water systems, eight samples were collected at selected public access taps in 
PWCC’s water distribution system. All values for lead and copper were below the 
limits set by EPA. Data were also collected for pesticides, herbicides, PCB’s, Be, 
and Th at wells 2,4,7, and 8. All concentrations were below EPA target limits. 

OSM also reviewed the N aquifer water-quality information the USGS had collected 
at 12 locations (Thomas and Truini, 2000; Table G-1 in appendix G). A comparison 
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of the data with U.S. EPA Primary and Secondary Drinking-Water Regulations 
showed the concentrations of most constituents were below the Maximum 
Contaminant Levels (MCL’s) and Secondary Maximum Concentration Levels 
(SMCL’s). 

Total dissolved solids concentrations in the 12 wells that were sampled range from 
91 to 630 mg/L. Two wells were noted to have higher TDS and chloride, Kearns 
Canyon PM2 and Rough Rock PM5. The TDS levels in these wells exceeds the 500 
mg/L SMCL. However, the data indicate the concentration of these constituents has 
changed little from 1983 (USGS 99 Report, Table 14). The arsenic concentrations 
in these wells were noted at 40 and 48 ug/L respectively. These concentrations are 
within the current MCL (50 ug/L) but would be more than the proposed new 
standard (5 ug/L). Data indicate that these levels of arsenic have been consistent, 
with the level at Kearns Canyon 2 at 44 ug/L in the 91-92 USGS report and 46 ug/L 
for Rough Rock PM5 in the 90-91 report. The USGS 99 Report aiso notes that the 
SMCL for pH, 8.5, was exceeded in 10 of the 12 wells. 

Overall, the water quality in eight of the wells has had small variations in TDS, 
chloride, and sulfate, but increasing or decreasing trends are not apparent. 

Although the long-term water-chemistry has remained stable, several localized 
changes in N aquifer water quaiity have been noted from 1991-1999. The USGS 
91-92 Report noted an increase in the concentrations of dissolved solids, dissolved 
chtoride and dissolved sulfate at the PM3 well at Chilchinbito between 1988 and 
1991. However, they believe this increase was caused by failure of the cement seal 
around the well casing allowing leakage along the casing because: 1) the change 
was sudden, 2) the water level in the well rose 40 feet (near the level expected for 
the D-aquifer), and 3) well development in the area had been slight The USGS 
1994 report noted an abrupt increase in suifate in the Chilchinbito well NTUA1 and 
attributed the increase to a change in the pump intake setting to a much shallower 
level in the well and a marked reductton in pump lift capacity (USGS, 1994). In this 
case a pump was lost in the well and replaced by a smaller capacity pump. The 
TDS increase is probably due to a “skimming" effect since the water withdrawn at 
the shallower level is a mixture of D and N aquifer water (Littin, United States 
Geological Survey, oral communication, March 1998). In 1994 an increase in the 
TDS concentration in Forest Lake NTUA1 well was first noted. In 1990 the TDS 
was reported at 226 mg/I, and in 1994 it was 430 mg/L. The highest concentration 
was reported in 1997 at 714 mg/L. At this well location, pump capacity had 
declined and a new pump was installed in 1996. Although the pump was replaced, 
the water quality in this well still suggests some mixture of D- and N aquifer water 
that may be attributed to leakance through a incompetent seal (Littin, United States 
Geological Survey, Personal communication, March 1998). The TDS in 1999 (259 
mg/L) was significantly lower than the 1998 level of 350 mg/L. 


11 



401 


The USGS 1999 Report (as did the 1994-1998 USGS reports) concludes, on the 
basis of the coiiected information, that regionaiiy, long-term water-chemistry has 
remained stabie. 

On the basis of avaiiable water-quality monitoring data, OSM concludes that 
material damage to the hydrologic balance of the N aquifer, caused by mining, with 
respect to ieakage from the D aquifer to the N aquifer, has not occurred. 


C. CHIA Concern No. 3.-Reduction of N-Aquifer Spring Discharge Rates 
Due to Alteration of Potentiometric Surfoce 

MATERiAL-DAMAGE CRiTERION: A discharge reduction of 10 
percent or more, caused by mine related withdrawals based on 
results of N-aquifer simulation. 

Although this material damage criterion is based on the computer simulation of 
spring flow, monitoring data from the USGS report are discussed in this section for 
informational purposes. The USGS measured discharge at four springs in 1999 as 
it has in prior years (Figure A-5). Flow measurements taken by the USGS at the 
springs over the period of record are provided in Figure A-6. The USGS notes that 
the discharges at the springs represent only a part of the total discharge because of 
the separate seeps and problematic sampling conditions. Burro Spring, to the 
southwest of the confined portion of the N aquifer, can be evaluated for the entire 
period of record. The “consistent" monitorirtg periods (taken at the same measuring 
points) of the Dennehotso spring (1992-1999), Moenkopi Spring (1987-1999), and 
Pasture Canyon spring (1 995-1 999) are variable for each spring as noted. For the 
consistent periods of records at all four springs, the USGS concludes discharges 
have fluctuated, but increasing or decreasing trends are not apparent. 

In regard to the N aquifer simulation, the USGS last performed a computer 
simulation of the N aquifer and the impact of pumping to spring discharge for its 
1994 Report. 

In that simulation, the low flows in the springs near Tuba City decreased by less 
than 1 percent under all pumpage scenarios. It should be noted that the actual 
measured flows at Moenkopi School Spring, located near Tuba City, have been 
consistent since 1987 (Table 7, Thomas and Truini, 2000). 

On the basis of the most recent N aquifer computer model simulation and available 
USGS monitoring data, OSM concludes that material damage to the hydrologic 
balance of the N aquifer, caused by mining, with respect to N-aquifer spring flow, 
has not occurred. 
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D, CHIA Concern No. 4.-ReductionofA!luviaI Flow Rates Due to the 

Reduction of N-Aquifer Discharge to the Alluvium 

MATERIAL-DAMAGE CRITERION: A discharge reduction of 10 

percent or more, caused by mining. 

As noted earlier in this report, the USGS performed a computer simulation of the 
N aquifer for the 1 994 Report. The simulated low flow in Laguna Creek under 
scenario “A” of the model, which included ail pumpage, decreased from 3.49 ft^/s in 
1965 to 3.01 ft®/s in 1993. By using industrial pumpage atane, simulated low flow 
decreased to 3.36 in 1993. Therefore, the mine-related withdrawls result in a 
reduction of 3.7 percent in low flow. In addition, the simulated iow-flow in Moenkopi 
Wash decreased by less than one percent. 

Although the material damage criterion is based on a computer simulation, surface- 
water monitoring data were examined by OSM to determine if any significant trends 
are developing in the surface-water low flow rates. Low flow in the major washes at 
Black Mesa are for the most part the result of ground-water discharge. The 1999 
report discusses the surface-water flows in Moenkopi Wash, Laguna Creek, 
Dinnebito Wash, arid Polacca Wash where continuous-record discharge data were 
collected. The USGS found that the annual average discharges varied considerably 
for the periods of record, and therefore trends are difficult to discern; but they did 
note that discharges in Moenkopi Wash appear to be more variable during the last 
ten years (Figure .F-1 0). ' However, the USGS does not Speculate on any specific 
factor causing this trend, although precipitation variability is a likely contr&utor.. 

In addition, ground-water discharge components of the surface-water flows were 
estimated by computing the median flow for the four winter months of November, 
December, January, and February. The 1999 report states that although the 
median flows for these months are used as an index of ground-water discharge 
rather than ah absolute estimate of discharge, they are useful for evaluating trends 
in ground-water discharge. The USGS found that the median discharges for the four 
gaging stations had much less year-to-year variability than the annual average 
discharges (Figure F-10). This was expected because the median flows are mostly 
ground-water discharge and the annual average discharges are mostly controlled by 
precipitation, that varies considerably. The overall finding by the USGS is that 
increasing or decreasing trends are not apparent in the median flows for all four 
gaging stations for the periods of record. 

Therefore, on the basis of the most recent N aquifer computer mode! simulation and 
an analysis of available USGS monitoring data, OSM concludes that material 
damage to the hydrologic balance of the N aquifer, caused by mining, with respect 
to N aquifer discharge to the alluvium, has not occurred. 
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IV. SUMMARY AND CONCLUSIONS 

OSM reviewed and analyzed the information contained in the PWCC-HDR and the 
uses 93-99 Reports and compared this information to the CHIA material-damage 
criteria. On the basis of its review and analysis, OSM concludes that: 

1 . During 1 999, PWCC collected hydrologic data from all of its eight wells. The 
monitoring data indicate that, during that year, the water level in the N aquifer 
production wells was at least 767 feet above the top of the N aquifer under both 
pumping and nonpumping conditions. 

2. Neither PWCC's N aquifer v/ater-quality monitoring data nor water-quality 
monitoring data in the USGS's 93-99 Reports document any significant increase in 
chemical parameters identified by the USGS as indicators of increased leakage from 
the D aquifer. These parameters are TDS (or specific conductance), suifate, and 
chloride. However, several well-specific increases in parameters have been 
attributed to equipment alterations or well seal problems. 

3. The USGS performed a computer simulation of the N aquifer, including 
N-aquifer spring flow, for its 1994 Report. The simulated low flows in the springs 
near Tuba City decreased by less than 1 percent under all pumpage scenarios. 

Flow data collected at springs (Figures A-5 and A-6) by the USGS have not 
revealed any significant increasing or decreasing trends. The USGS concludes that, 
“For the consistent periods of record at all four springs, the discharges have 
fluctuated: however, increasing or decreasing trends are not apparent" (USGS, pg. 
22, 1999). 

4. The USGS simulated N-aquifer flow to alluvium for its 1 994 Report. Mine- 
related withdraWls result in a reduction of 3.7 percent in low flow at Laguna Creek, 
well within the 1 0 percent material damage criteria. The simulated low-flow in 
Moenkopi Wash decreased by less than one percent. Low-flow data collected by 
the USGS (Figure F-1 0) support the findings of the computer simulation. 

On the basis of information contained in the PWCC-HDR and the USGS 93-99 
Reports, OSM concludes that material damage to the hydrologic balance of the 
N aquifer outside PWCC's Black Mesa / Kayenta permit area, caused by mining, has 
not occurred. 
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AND STRATIGRAPHY 
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Figure A-2.-Rock formations of the Black Mesa area 
Littin, Baum, and Truini, 1999, p. 4). 
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LCCtW: 

CKoloritloA Icxt Veil 
• fratftfCtiart Veils 


Figure A-3.— Locations of N-aquifer, production wells on the Peabody leasehold 
(Peabody Western Coal Company, 1990, p. 83). 
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Figure A-4.— Location of weil systems monitored by the USGS for water level of the N 
Aquifer, 1999. (Thomas and Truini, 2000, page 9.) 
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Figure 9. Surface*walei* and water-chemistry data-cohection sites, Black Mesa area, Arizona, 1999. 

Figure A-5.-Surface-water and water-chemistry data-location sites 
(Thomas and Truini, 2000, p. 24) 
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Tabki 7. Discharge msasurements of selected springs, Black Mesa area, Arizona, 1952-^ 


U^iti»MRfOf Ol^Of 

IfKiian Afftire Ro^iomutri«i{«^ mmur** 

U3.Bta»«fof OaEarrf - 

MkiiAtMn Rockformattofi(») mNwute- cn«^« 

Burro Spring 

Mocokopl School Spring 

6M-31 Nav^o Satwfetone 12-15-89 0,4 

12-13-90 0.4 

03-18-93 03 

12^)8-94 03 

12-17-90 0.4 

12-30-97 03 

12-08-98 03 

12-07-^ 03 

30S-77-6 Nav^o Sandstone* 05-16-52 40 

04-22^7 ’16 

U-»-Sg 2,2.5 
02-21-91 ’13J 

04-07-93 714.6 

12-07-94 7iZ9 
12-04-95 7,2.1 

12-16-96 7,0 

12-17-97 7,3, 

12-08-98 7,2.0 

12-13-99 7,3j 

UnnaiRcd tprhit M«r IHasnetaotto 

8A-224 Navs^oSitnd^ooe 10-06-54 *I 

06-27-84 • ^ 

1M7_87 ^5 

03-26^ 16 

l(W2-93 14.4 

12-05-95 17 

12-19-96 15.7 

12-31-97 25,6 

12-14-98 21j0 

12-15-99 143 

Pasture Canyon Spring 

3A-5 Nnn^ Sandstone, 11-18-88 72,1 

aSn^uxn 

03-24-02 <233 

10-1M3 *211 

12-04-95 ’38 

12-16-96 *38 

12-17-97 ’40 

12-10-08 ’39 

12-21-99 *38 • 


hboffoe iaaieKftj'eak Foroictioa 

^ I> tr fi fiiy fi*^ff*^ tt«‘T rtFy -^*^«*^^S«<te«aitafl6i«atpo0tf<faitttfaameaiiaeniecttinI952.DbcbBtodQCioo^ 
disdiifse fiom (he Moeolxipl Sdbool Spriog cystoit 

^DHKbKgo neasood at potet ritsa liter nkeMoreatsata Ad does M fepNMtS Md tfedtacge 6on tananiad ip^ 

Putare C^asrOB Spnag. 

pt^2QfiK<btdow ty po n no< t iTTOg.D«dttf«A>eetkXitpRXqa total discfaefRefi^ 
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Figure A-6 : Spring Discharge Measurements (Thomas and Truini, 2000) 
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Table B-1 . -Length of well intervals completed in or open to geologic units in tha D 
and N aquifers and associated formations. 

(Source: Peabody Western Coal Company, 1990, chapter 15, and 1992). 
(Units are in feet) 


D aquifer N aquifer 

Well No. Morrison Entrada Carmel Navajo Kaventa Wingate Chinie 


2 

’0 

'0 

27 

735 

150 

194 

0 

3 

0 

0 

10 

690 

170 

268 

0 

4 

26 

160 

150 

700 

60 

308 

0 

5 

203 

155 

150 

725 

155 

229 

0 

6 

0 

0 

0 

684 

160 

294 

18 

7 

0 

122 

150 

690 

165 

206 

0 

■8 

0 

0 

163 

787 

0 

0 

0 

9 

0 

0 

4 

710 

150 

245 

0 


'Well No. 2 is not completed in the D aquifer; however, the annular space around its 
blank casing, adjacent to the D aquifer, is not grout sealed; D-aquifer water has the 
potential to migrate into the well bore. 
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Table C-1. -Summary of PWCC's annual well-field withdrawal. 1969-98 
(Source: PWCC 1993, p. 36 through 40; 1999, p. 42) 


Volume withdrawn 

Year (acre-feet) 


1969 575.0 

1970 741.7 

1971 1,901.6 

1972 3,682.2 

1973 3,521.9 

1974 3,829.5 

1975 3,553.4 

1976 4,182.6 

1977 4,088.5 

1978 3,005.7 

1979 3,498.6 

1980 3,543.2 

1981 4,008.7 

1982 4,744.3 

1983 4,454.7 

1984 4,173.6 

1985 2,517.8’ 

1986 4,480.0 

1987 3,831.6 

1988 4,088.0 

1989 3,454.0 

1990 3,421.5 

1991 4,024.5 

1992 3,817.5 

1993 3,703.6 

1994 4,079.0 

1995 4,343.5 

1996 4,013.1 

1997 4,132.2 

1998 4,032.9 

1999 4,210.0 

Mean annual withdrawal, 1969 - 1999 3,601.7 

Mean annual withdrawal, 1983 - 1999 3,928.0 


Employee strike for approximately six months reduced coal production 
and N-aquifer water demand. 
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Table D-1 . -Summary of N-aauifer water levels at PWCC's well field, 1 998/1999, 

(Units are in feet.) 


Well 

No. 

Depth to 
top of N 
aquifer 

t.2 

1999 

Average 

N- 

aquifer 

water- 

level 

depth 

while not 

pumping 

1,3.6 

1998 

Average 

N- 

aquifer 

water- 

level 

depth 

while not 

pumping 

1.3,6 

1999 

Maximum 

Depth to 

Water 

while 

pumping 

1.4 

1998 

Maximum 

Depth to 

Water 

while 

puqiping 

Minimum 

water- 

level 

depth 

above 

top of N 

aquifer® 

{1999 

unless 

noted) 

2 

2,550 

(7> 

(7) 

(7) 

m 

1284(97) 

3P 

2,330 

1,109'®> 

1114'“' 

1170 

1169 

1160 

4 

2,290 

952 

963 

1407 

1382 

883 

§■ 

2,610 

1,363 

1,370 

1798 

1725 

812 

6 

2,395 

1,337 

1323 

1375 

1372 

1020 

7 

3,925 

1,098'“' 

1,052'“' 

1412 

1427 

2513 

8 

2,630 

1,262'“' 

1.248'“' 

1863 

1855 

767 

9 

2,400 

943 

938 

1317 

1303 

1083 


’ Depth measured from ground surface at wellhead. 

* Source; Peabody Western Coal Company. 1 990, chapter 1 5. 

’ Source: Peabody Western Coal Company, 1999, Table 18. 

'* Source: Peabody Western Coal Company, 1999, Appendix 9. 

* Equal to "Depth to top of N aquifer* minus "Maximum N-aquifer water-level 
depth while pumping." 

® Instantaneous measurements made with air-line bubbler (ABS) system. 

^ No static or pumping water level measurements recorded at NAV2 during 1 998 
and 1999, due to malfunction of ABS system. 

® No true static water level measurements recorded at NAV3P, NAV7 , and 
NAV8 during 1998 and 1999, due to near continuous operation of pump. 
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Table E-1 .- Water levels monitored bv the USGS at selected communitv and 
observation wells completed in the confined N aquifer. 1999. 


Location 

(Source; Thomas and Truini, 2000, Table 5, p. 13.) 

(Units are in feet) 

Measured 

Depth to 1999 Height drawdown 

top of depth to above since pre- 

N aouifer' water N-aouifer .stress neriorl^ 

Communitv Wells 

Forest Lake 

1,931 

1,171.3 

764.5 

-75.0 

Kearns Canyon 

900 

467.3 

437.2 

-174.8 

Kykotsmovi (PM1) 

890 

232.9 

675.8 

-13.0 

White Mesa Arch 

250 

220.6 

29.4 

-33.0 

Sweetwater Mesa 

590 

540.0 

50.0 

-10.6 

Rough Rock 





LOR-111 

210 

195.0 

15.0 

-25.0 

10R-119 

310 

256.0 

54.0 

+0.6 

Howell Mesa 

310 

270.2 

39.8 

-58.0 


USGS observation wells 


BM2 

452 

201.5 

250.5 

-76.5 

BM3 

155 

144.5 

10.5 

-89.5 

BM5 

1,520 

404.1 

1,115.9 

-80.1 

BM6 

1,950 

836.7 

1,113.3 

-139.7 


Source; J.P. Sottilare, U.S. Geological Survey, Written communication. September 1992. 

Change in water level is reported to the same preciaon as the prestress water level. 

USGS observation well BM3 is located southwest of Kayenla near the outcrop of the Navajo Sandstone and is 
strongly influenced by community pumping. The static water level in well BM3 in 1963 was 100 feet above the top 
of the N aquifer (Thomas and Truini, 2000). 
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A. Annua! average discharge for calender years 1977-99 



197G 1978 1960 1832 1984 1986 1986 1990 1992 1994 1998 1998 2000 


6. Median dischai^e for November, December, January, and February for v/ater years 1977-99 



Figure 10. Annual average discharge and median tMinter discha^e, Moenkopi Wash (09401260), Laguna CraeK 
(09379160). Otnnebho Wash (09401 1 10), and Pdacca Wash (0940066$), Black Mesa area, Arixona. A. Annual 
average discharge for calender years 1977-99. B. Median discharge for November. December, January, and 
February (or water years 1977-93. 


Figure F-10 - Median Discharge and Annual Average Discharge for Main Surface Water Systems 
(Thomas and Truini, 2000, p.29) 
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Table G-1 .-Selected properties of and constituents in water from industrial and municipal wrIIs 
that tap the N Aquifer. 1968-99 

(Source: Thomas and Truini, 2000, Table 14, p. 34-35) 

(uS/om is microsiemens per centimeter at 25C, C is degrees Celsius; 
mg/L is milligrams per liter; — is no data) 


TabCe 14. Sp«cHi; condu^ance and concentrafionsof selacied chemical constituents h water from industrial and 


munldpal wels ccmpletad In the N aqtriier. Btscfc Mesa area. Arizona. 1 964-8S 




((tSfttD.aiictawBcasiKrccSiaKta'aU'Cl'C.aesiaetCclaudSiftl.JiullisrnKpcrUlecOiBbagsdKMeBoatiK] . 


Yev 

Spaeifle 

DUsetiKd 

Mild*, 

180% 

ImO'D 

Chia* 

rld«.«*- 

•efvwl 

8uMi2^ 

' Spwriflc 

flSd 

{(isfcm}' 

Olaaolved 

Mllda, 

reMoeet 

180%-K 

Cttio- 
t44«;‘dle- 
. i-eotved 

CO 

SiriMe. 

.61*^ 

MhnMl 

<tn{^es 

so,^ 



iTS^SaCSMl 







1993 

226 

^9 


■9 

1992 : 

M,0I0 

570 

■93 

36 

1993 

298 

164 


mm 

1993: 

M>40 

590 • 

92 

36 

1997 

'305 

190 


■■ 

1994^ 

'■*975 

562 

86 

32 

1999 

3M 

196 


mm 

1995 

1,010 

606 

99 

32 


1996 

•1230 

596 

96 

34 

I9S2 

470 

— 

II 

67 

1997 

'1270 

590 

96 

33 

1990 

375 

226 

82 

38 

1998 

908 

558 

78 

29 

1991 

'350 

183 

10 

24 

'1^3 




35 

1993 

693 

352 

35 

88 


1994 

*734 

430 

56 

100 

|■7S■ 

mmsSM 


■■Si 

■■K5H 

1995 

470 

274 

13 

60 

1998 

379 

270 

3.8 

4.1 

Do 

1.030 

626 

86 

160 

1999 

454 

274 

4.0 

4.1 

Oo 

488 

316 

16 

71 


199« 

684 

368 

44 

79 

1988 

368 

212 

3.2 

83 

199? 

'1,140 

714 

78 

250 

1990 

355 

255 

3,2 

90 

1998 

489 

350 

37 

71 

1991 

'374 

203 

4,4 

7.9 

1999 

380 

259 

16 

49 

1992 

363 

212 

33 

83 



1994 

.. *365 

212 

36 

13 

1982 

360 


45 

58 

1995 

36$ 

224 

3.1 

63 

1983 

375 

<*) 

5^ 

60 

1996 

365 

224 

33 

<3 

1984 

'370 

209 

42 

6« 

1997 

.. -’STS 

222 

30 

SO 

1988 

300 

181 

82 

30 

1998 

348 

223 

33 

73 

1988 

358 

235 

32 

74 

1999 

317 

221 

33 

70 








- ?.:ks 



1993 

374 

U2 

3.7 

78 

1998. 

341 

219 


8.4 

1994 

'371 

236 

42 

77 

1999 

340 

228\ 

'43. 

9.1 







1996 

370 

238 

32 

76 

1980 

225 

145 

11 

20 

(997 

'379 

230 

3.9 

77 

1986 

172 

— 

2.6 

8.1 

1998 

349 

236 

3.7 

71 

1987 

149 

113 

5.0 

9.1 

1999 

364 

236 

42 

72 

1993 

163 

124 

1.7 

8.9 


1998 

93 

119 

23 

7.9 

1982 

1,010 

(*) 

94 

35 

1999 

167 

115 

23 

8.1 

1983 

1,120 

(*» 




1984 

'1,060 

378 

96 

36 

1974 

200 

140- 

- 3.8 

13 

1988 

1,040 

591 

97 

34 

1 1975 

220 

144 

3.4 

13 


Se« u cad of ubto. 
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Table G-1 .(continuedV-Selected pronerties of and constituents in water from industrial and 
municipal wells that tap the N Aquifer, 1968-99 

(Source: Thomas and Truini, 2000, Table 14, p. 34-35) 

(uS/cm is microsiemens per centimeter at 25C, C is degrees Celsius; 
mg/L is milligrams per liter; — is no data) 


Table :14. Specific corductance and concentrations of selected chemical constituents in water from industrial and 
municipal wells completed in the N aquifer, Black Mesa area. Arizona, 19 6 4 00 Continued 


Year;: 

Speclfle 

conduct' 

-atiiee," 

field 

QiS/cm) 

Dissolved 
solids, 
residue Id 
iM"C 
(mg/L) 

Chlo- 
ride, dls* 
^solved 
(mg/L as 
CD 

Sulfate, 

dfo' 

sdtved 

(fi^/L 

asS 04 ) 

Year 

Sf^lflc 

conduct' 

cnee, 

field 

(pS/cm) 

Dissolved 
solidsi 
residue at 
180®C 
“(mg/L) 

Chlo- 

ride, 

dis- 

solved 

mg/Las 

CD 

Sulfate, 

dis- 

solved 

(mg/L 

asS 04 ) 

1 







1976 

240 

13S 

2.9 

19 

1986 

247 

164 

2.4 

6.4 

1979 

220 

„ 

3.9 

19 

1998 

215 

140 

1.4 

<.10 

1980 

230 

139 

A3 

13 

1999 

241 

154 

1.4 

S3 

1986 

205 


4.2 

12 





iSBlS 

1987 

194 

135 

H.O 

13 

1983 

1,090 

ft 

130 

no 

1992 

224 

125 

43 

12 

1984 

'1,100 

613 

130 

99 

1993 

214 

124 

^3.0 

12 

1986 

1,010 

633 

140 

•120 

1996 

214 

140 

3.8 

12 

1988 

1,120 

624 

130 

'110 

1997 

'203 

139 

33 

12 

1991 
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BLACK MESA TRUST 
P.O. BOX 33 
KYKOTSMOVI, AZ 86039 


April 26, 2002 


Mr. Jerry D. Gavette 
Office of Surface Mining 
1999 Broadway, Suite 3320 
Denver, Colorado 80202-5733 

Mr. Gavette, ' 

The Black Mesa Trust (“BMT”) submits the enclosed comments and objections to the 
January 17, 2002 Peabody Western Coal Company request to the Office of Surface Mining 
(“OSM”) to lift the administrative delay on the Permanent Program Permit or life-of-the-mine 
permit for the Black Mesa Mine and for approval of Peabody’s request to incorporate the mining 
sequence for the J-23 coal reserve area in the BM2P3 application. Our comments and objections 
are submitted pursuant to 30 C.F.R. § 773.6(b) and we request that OSM consider these 
comments and objections and the attached exhibits when determining whether to issue the 
permit. 


The Black Mesa Trust is a non-profit, tax-exempt educational and public advocacy 
organization headquartered on the Hopi Reservation. Many of the members of the Board of 
Directors of the Black Mesa Trust live on the Hopi Reserv'ation. The Black Mesa Trust develops 
traditional and non-traditional teaching and learning opportunities to help Hopi and Navajo 
people understand issues and findings which-bear on the well-being of the N-Aquifer, as well as 
steps they can take to protect this critical resource and preserve those aspects of Hopi and Navajo 
life that depend upon it. 

The enclosed comments focus on the standard of proof that OSM must use and the 
findings OSM must make with respect to all requirements imposed by the Surface Mine Control 
and Reclamation Act (SMCRA) and OSM’s regulations before approving Peabody’s request. 
Additional comments and objections that focus on the hydrological, endangered species and 
cultural impacts of Peabody’s proposal and request, and on the public participation and bonding 
requirements under the National Environmental Policy Act (NEPA), SMCRA and OSM’s 
regulations are being submitted under separate cover by the Natural Resources Defense Council 
(NRDC), The Lawyers’ Committee for Civil Rights under Law (“Lawyers’ Committee”), 
including comments and objections submitted by the Washington, D.C. office of the firm of 
Shearman & Sterling, and the Sierra Club, including comments and objections from Mr. Howard 
M. Shanker of the Phoenix law firm of Hagens Berman & Mitchell. We hereby incorporate by 
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BLACK MESA TRUST 
P.O. BOX 33 
KYKOTSMOVI, AZ 86039 


reference into BMT’s comments and objections all of the above referenced comments and 
objections, including all of the exhibits attached to each of those comments and objections. - In 
addition, we request and expect that OSM will also consider the materials referenced by our 
comments and by the comments of, NRDC, Lawyers’ Committee and the Sierra Club wLich, 
although not attached as exhibits, are materials publicly available. 

Thank you for the opportunity to provide written comments. We submit them for 
inclusion in the record being developed by OSM. Please do not hesitate to contact me if you 
have any questions or if we can provide any further assistance in this matter. I can be reached at 
(202) 662-8600. 



Vernon Masayesva 


Executive Director 
Black Mesa Trust 



cc: 

Mary O’Lone, Esq. 

Environmental Justice Project Director 
Lawyers’ Committee for Civil Rights Under Law 

John Humphrey, Esq. 

Shearman & Sterling 

Mark Tanney, Esq. 

Shearman & Sterling 

Leonard Selestewa 
President 
Black Mesa Trust 

David Beckman, Esq. 

Senior Attorney 

Natural Resources Defense Council 
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BLACK MESA TRUST 
P.O. BOX 33 
KYKOTSMOVO:. AZ 86039 


Denise Hoffner-Brodsky, Esq, 
Environmental Justice Staff Attorney 
Sierra Club 


Andy Bessler 

Environmental Justice Organizer 
Sierra Club 

Howard M. Shanker, Esq. 
.Hagens Berman 

Verrin Kewenvoyouma 
Director 

Black Mesa Trust 

Michael J. Lessler, Esq. 

Legal Advisor , 

Black Mesa Trust 
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BEFORE APPROVING PEABODY'S APPLICATION, OSWI MUST FIND THAT THE 
APPLICATION AFFIRMATIVELY DEMONSTRATES BY CLEAR AND CONVINCING 
EVIDENCE THAT IT COMPLIES WITH ALL OF OSM'S REGULATIONS. 

Both the Surface Mine Control and Reclamation Act, 30 U.S.C., Sec. 1201, 
et. seq. (SMCRA) and the regulations promulgated by the Office of Surface Mine 
Reclamation Enforcement (OSMRE or OSM) clearly place the burden of proof on the 
permit applicant to show that its permit application complies with all of the 
agency's regulations, including rules governing mine operations, reclamation, 
bonding, and minimizing and preventing disturbance of and adverse impacts on 
various aspects of the environment, including, but not limited to, fish, wildlife and 
hydrological balance. 30 U.S.C. Sec. 1260(b) (requiring that the application 
"affirmatively demonstrate" compliance); 30 C.F.R. Sec. 773.7(b). SMCRA also 
requires that OSM, before approving an application, make written findings that the 
application complies with the regulatory program. 30 U.S.C. Secs. 1260(b)(1) and 
( 2 ). 


Neither SMCRA nor OSM regulations specify the standard of proof an 
applicant must meet and the corresponding finding OSM must make before an 
application is approved. In this proceeding, the appropriate standard of proof 
derives from the unusual interest of the Hopi and Navajo Indians in preserving their 
natural and cultural resources , and the strong interest of the federal government in 
fulfilling its fiduciary duty to protect those resources. In light of these unusually 
important interests, OSM must reject a "preponderance of the evidence" standard 
in favor of a "clear and convincing proof" standard in evaluating Peabody's 
application. Accordingly, it is BMT's position that before approving Peabody's 
application, OSM, as a matter of law, must find that the application affirmatively 
demonstrates by clear and convincing evidence that its proposed mine operations, 
reclamation plan and bond comply with the agency's regulations. 


A. A "CLEAR AND CONVINCING" STANDARD OF PROOF MUST BE APPLIED 
IN ADMINISTRATIVE PROCEEDINGS WHERE UNUSUALLY IMPORTANT 
INTERESTS ARE AT STAKE. 

The appropriate standard of proof in any particular administrative proceeding 
is determined by first looking to see if Congress intended to impose a particular 
standard in the agency's enabling legislation; if not, then the preponderance of the 
evidence standard is ordinarily applied, as provided by the Administrative 
Procedures Act (APA), 5 U.S.C. Sec. 556(d). Steadman v. Securities and Exchange 
Commission, 450 U.S. 91 (1981). Where Congress has failed to establish the 
degree of proof required in a particular administrative proceeding, the agency must 
decide what standard to use, and that determination involves a question of law 
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that, ultimately, is appropriately decided by the courts. Herman & Maclean v-. 
Huddleston, 459 U.S. 375 (1983); Steadman, supra at 95; Woodby v. INS, 385 
U.S. 276, 284 (1966). 

In most civil and administrative cases courts apply a preponderance of the 
evidence standard. By this standard proof is often said to be "more probably true 
than not true," Graham, Handbook of Federal Evidence, Sec. 301 .5 (4th ed. 1 996). 
Some judges have offered the view that a preponderance standard translates into a 
50 + % probability. United States v. Shonubi, 895 F. Supp. 460, 471 (E.D. N.Y. 
1995). However articulated, the preponderance standard allows for considerable 
inexactitude. Therefore, where particularly important interests are at stake, courts 
apply a "clear and convincing evidence” standard of proof. Addington v. Texas, 
441 U.S. 41 8, 423-24 (1 979); Davis, Administrative Law, Sec. 1 0.7 at 172, citing 
Bender v. Clark, 744 F.2d 1424, 1429 (lO*” Cir. 1984). "Clear and convincing" has 
been defined as a "firm conviction of the truth on the evidence about which he or 
she is certain," United States v. Montague, 40 F.3d 1251, 1255 (D.C. Cir. 1994). 
Others have expressed the standard as producing in the mind of the fact finder a 
"firm belief or conviction". Fishman, Jones on Evidence, Sec. 3:10 (7th ed. 1 992). 
Black's Law Dictionary defines the standard simply as "proof that results in 
reasonable certainty of truth". 


A "clear and convincing evidence" standard or some variant thereof is applied 
in cases involving a deprivation of liberty .by civil commitment, Addington v. Texas, 
supra., and in libel cases, where a person's right to speak freely is at risk. 
Rosenbioom v. Metromedia, 403 U.S. 29, 52 (1971). Where a person's citizenship 
is at stake, or where he faces deportation, the clear and convincing standard is 
appropriate. Nowak v. United States, 356 U.S. 660 (1958); Woodby v. iNS, 385 
U.S. 276 (1966). A potential loss of livelihood has also been recognized as an 
interest justifying the application of a clear and convincing standard. So, for 
example, where the Federal Communications Commission seeks to revoke an 
operator’s license the interest implicated was viewed as tantamount to a loss of 
livelihood, thus justifying application of a clear and convincing standard of proof. 
Sea island Broadcasting Corp. v. FCC, 627 F.2d 240, 244 (D.C. Cir. 1980). 


Neither the SMCRA nor. the APA imposes a standard of proof in OSM permit 
review determinations. The SMCRA merely states that the burden of proof is on 
the permit applicant to show that the application complies with OSM's regulations. 
30 U.S.C. Sec. 1260. Nor does the legislative history of the SMCRA burden of 
proof provision reflect Congressional intent to impose any particular standard of 
proof. The APA's standard of proof provision is simply inapplicable to any informal 
proceeding associated with Peabody's mine permit application. See Bender v. Clark, 
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supra at 1429 (APA standard of proof provision, 5 U.S.C. Sec. 556, does not apply 
to DOI informal hearing to consider mineral lease); 4 Admin. Law, Sec. 24.03 
(Matthew Bender & Co., Inc. 2001). 


In deciding whether to approve Peabody's mine application OSM, as a matter 
of law, must use a "clear and convincing" standard because the Hopi and Navajo 
people living on and around Black Mesa and the government both have an unusually 
important interest in protecting Indian natural and cultural resources. 


B. AS A MATTER OF LAW, OSM MUST USE A "CLEAR AND CONVINCING" 
STANDARD TO EVALUATE PEABODY'S APPLICATION BECAUSE THE HOPI 
AND NAVAJO PEOPLE LIVING ON AND AROUND BLACK MESA, AND THE 
FEDERAL GOVERNMENT BOTH HAVE AN UNUSUALLY IMPORTANT 
INTEREST IN PROTECTING THE INDIANS' NATURAL AND CULTURAL 
RESOURCES. 

Two interrelated interests, by themselves and together, demand that OSM 
apply a clear and convincing standard of proof to Peabody's Black Mesa mine 
application: the interest that the Hopi and Navajo Indians have in the preservation 
of their natural and cultural resources on and around Black Mesa, and the 
government's interest in fulfilling its fiduciary duty to protect those resources. 


1 . The Indian People Living On and Around Black Mesa have an 
Unusually Important Interest in Protecting their Natural and Cultural 
Resources. 


It is beyond dispute that for centuries the land and water of Black Mesa have 
been central to the culture and religion as well as the livelihood of the Indian people 
living there. In the Hopi view of life, for example, the land and water, the crops 
they yield, in particular, corn, and indeed all the plants, animals and people of the 
high desert, are interdependent and exist in a delicate natural and spiritual balance. 
For thousands of years the Hopi people have believed that the earth itself is alive; 
that water is the earth's lifeblood, and that life on earth comes from and returns to 
the water. And, for thousands of years, they have lived life according to this belief. 
The pristine water of the Navajo Aquifer is not only used by Navajo and Hopi 
people to drink and bathe, it is used by the Hopi to water corn, which is an 
important source of spiritual as well as physical sustenance , and an important part 
of their religious ceremonies such as blessing sacred Kachinas and naming a 
newborn child. (See the comments submitted by the Sierra Club on Cultural 
Impacts for a more detailed discussion.) 
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As important as water is to the Hopi and Navajo people, it is scarce in the 
high desert of the Colorado Plateau; annual rainfall in most places is less than 12 
inches; year round running water is seldom seen (although it was seen in the past 
more than it is now). See Drawdown, Endnotes 77, 144 and 145. Indeed, the 
pristine water of the Navajo Aquifer is the only source of drinking water in the vast 
expanse of Black Mesa and surrounding areas. The scarcity and unique importance 
of water in the desert southwest are recognized by OSM's regulations, which make 
special provision for the regulation of surface coal mining in the "arid and semiarid 
areas", including Arizona. 30 C.F.R. Sec. 701.5. Also see Environmental Regulation 
of Coal Mining: SMCRA 's Second Decade (ELI 1 99 1 ) at 1 60. 


In the Hopi view of life, the land, the plants, the animals, indeed the sky and 
the clouds, even Black Mesa itself, are all intertwined, and all have great cultural 
and spiritual meaning. This truth, together with the fact that in the desert, water, 
the wellspring of all life, is so scarce, make the preservation of Indian natural and 
cultural resources on and around Black Mesa a matter of extraordinary importance. 
The interest that the Indians of Black Mesa have in protecting their environment is 
not only a matter of livelihood — although it is surely that -- it is a matter of 
protecting a way of life and spiritual well being that they have held for thousands of 
years. 


No less than the revocation of a broadcaster's license, as was at issue in Sea 
Island Broadcasting Carp. v. FCC, supra, depletion and contamination of water and 
other natural and cultural resources that have been central to the Hopi and Navajo 
way of life for centuries implicates an interest that requires use of a "clear and 
convincing" standard of proof. This is an interest, to use the words of some courts, 
that is unusually or particularly important, and as such, it requires OSM to evaluate 
Peabody' s application by a "clear and convincing" standard rather than a 
"preponderance of evidence" standard. This is especially true when the interest of 
the Hopi and Navajo in protecting their natural and cultural resources is considered 
together with the federal government's interest in fulfilling its fiduciary 
responsibility to protect those resources. 
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2. The Federal Government has an Unusually Important Interest in 
Protecting Indian Natural and Cultural Resources Because it has a 
Fiduciary Duty to Protect such Resources. 

a. Where the Federal Goyernment Exercises Control oyer the 
Regulation of Activities Affecting Indian Natural and Cultural 
Resources, it has a Specific Fiduciary Duty to Protect Such 
Resources. 

For nearly two centuries the United States Supreme Court has recognized 
that the federal government owes a special duty to Native Americans: a trust 
responsibility to protect their interests and ensure their welfare. Morton v. Ruiz, 
415 U.S. 199 (1974); Minnesota y. United States, 305 U.S. 382, 386 (1939); 
United States v. Shoshone Tribe, 304 U.S. Ill, 11 7-1 1 8 (1 938); United States v. 
Candeiaria, 271 U.S. 432, 442 (1926); McKay y. Kaiyton, 204 U.S. 458, 469 
(1907); Minnesota v. Hitchcock, 185 U.S. 373, 396 (1902); United States v. 
Kagama, 1 1 8 U.S. 375, 382-384 (1886); Cherokee Nation v. Georgia, 5 Pet. 1,17 
(1831). The Supreme Court has applied this trust responsibility to hold that where 
the federal government exercises control over the use of natural resources on tribal 
lands, the government has a specific fiduciary duty to protect the interests of Indian 
people. United States y. Mitchell, 463 U.S. 206, 225 (1 983)f/l4/fc/7e// //). This 
fiduciary responsibility exists even when the government exercises only some 
control over the management of Indian resources. Shoshone y. United States, 51 
Fed. Cl. 60, 69 (2001) (citing to United States y, Mitchell, 445 U.S. 535, 63 L. Ed. 
2d 607, 100 S. Ct. 1349 (1 980)(/W/tcAe// /) and 463 U.S. 206 (1983) {Mitchell II)-, 
Navajo Nation v. United States, 263 F.3d 1325, 1329 (Fed. Cir. 2001); White 
Mountain Apache Tribe v. United States, 249 F. 3d 1364, 1377 (Fed. Cir. 2001); 
Brown v. United States, 86 F.3d 1554 iCt. Ci. 1396). 

In Mitchell II, the Quinault Tribe sought money damages from the United 
States for breach of fiduciary duty in connection with the government's 
management of the Tribe's forest resources. These resources were managed by 
the Department of Interior, which, based upon federal statutes and regulations, 
"exerciseld] comprehensive control over the harvesting of Indian timber." Mitchell 
//, supra at 463 U.S. 209. Because the federal government assumed elaborate 
control over property belonging to Indians, the Court held, it owed them a fiduciary 
duty to manage their resources in their best interest. Id. at 225. Justice Thurgood 
Marshall explained further; 
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[Where] the Federal Government takes on or has control or 
supervision over tribal monies or properties, the fiduciary 
relationship normally exists with respect to such monies or 
properties (unless Congress has provided otherwise) even 
though nothing is said expressly in the authorizing or 
underlying statute {or other fundamental document) about a 
trust fund, or trust or fiduciary connection." Id. (emphasis 
added). 


The Mitchell II Court went on to hold that for a breach of this fiduciary duty 
the Quinault Indians had a cause of action for damages against the government. 
Other courts as well have held the government liable for failing to properly manage 
a reservation's oil and gas or mineral resources, much as the Interior Department 
has done with the Black Mesa and Kayenta mines. Pawnee v. United States, 830 
F.2d 1 87 (Fed. Cir. 1 987); JicariUa Apache Tribe v. Supron Energy Corp., 782 F.2d 
855 (10* Cir. 1986). And, the federal government's fiduciary duty has been found 
applicable to water rights as well. See Pyramid Lake Paiute Tribe v. Morton, 354 
F.Supp. 252 (D.D.C. 1972). 

In Pyramid Lake, as NRDC explains in its Drawdown publication, the U.S. 
District Court for the District of Columbia in enjoined the diversion of water from a 
lake which was located on the Paiute reservation in Utah, by an upstream dam. The 
Paiute Indians historically had used the lake for fishing. The diversions had 
diminished the value of the lake by raising the salinity and preventing fish from 
returning there to spawn; yet, rather than protect the tribe's historical interests, the 
Secretary of Interior tried to achieve an "accommodation" between the tribe and 
the federal agency that constructed and operated the dam. Pyramid Lake Paiute 
Tribe v. Morton, supra at 257. According to the court, the secretary's actions must 
be held to a high bar: "The United States, acting through the Secretary of the 
Interior, has charged itself with moral obligations of the highest responsibility and 
trust. Its conduct. ..should therefore be judged by the most exacting fiduciary 
standards." Id. 

The continuing vitality of the Pyramid Lake and Mitchell II decisions is 
reflected in a recent case involving Peabody's coal mining operations at the Kayenta 
mine on the Navajo Reservation. Just last year the Federal Circuit Court of Appeals, 
relying on the Supreme Court's decision in Mitchell H, held that "[wjhen the United 
States controls the Indian resources, the duty is that of a fiduciary; when the 
Indians control their own resources, the duty of the United States is lessened 
appropriately." Navajo Nation v. United States, 263 F.3d 1325, 1329 (Fed. Cir. 
2001). Because the United States exercised pervasive control and supervision of 
the tribe's mineral leasing activities, it was held to have had a fiduciary duty to 
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maximize the benefit to the tribe through those mineral leasing activities. The Court 
further held that the Navajos had a cause of action for damages against the federal 
government for violation of its fiduciary duty. Thus, where the federal government 
exercises control over the regulation of surface coal mining activities on Indian 
lands, as it does on Navajo and Hopi lands, it owes the Indian people a fiduciary 
duty of the highest order to protect their natural and cultural resources. 

b. The Federal Government Exerts Comprehensive and 
Exclusive Control Over the Regulation of Surface Coal 
Mining Activities on Indian Lands. 

The SMCRA and the regulations promulgated under it establish a 
comprehensive scheme for the regulation of surface coal mining on Indian lands. 

The broad scope of this control is reflected in Congressional findings concerning the 
need for surface coal mining regulation and SMCRA's statement of purpose. See 30 
U.S.C. Secs. 1201 and 1202. In passing SMCRA Congress found, among other 
things, that surface coal mining operations adversely affect "the public welfare . . . 
by destroying fish and wildlife habitats, by impairing natural beauty, ... by creating 
hazards dangerous to life and property, by degrading the quality of life in local 
communities, and by counteracting governmental programs and efforts to conserve 
soil, water and other natural resources." 30 U.S.C. Sec. 1201(c). Congress also 
found that surface coal mining should be conducted in an environmentally sound 
manner, and that the Act is necessary to prevent adverse environmental effects of 
surface coal mining operations. 30 U.S.C. Sec. 1201(j) and (k). 

Significantly, these findings are not limited to the effects of coal mining on 
discrete resources, but extend to the adverse effects surface coal mining operations 
have on the overall "public welfare" and "quality of life" of communities. See 30 
U.S.C. Sec. 1 201 (c). Accordingly, one of the fundamental purposes of SMCRA's 
regulatory scheme is to protect "society" as well as the environment from the 
adverse effects of surface coal mining operations. 30 U.S.C. Sec. 1202. [Emphasis 
added.]. Clearly, the idea of "society" embraces more than physical resources; it 
involves an organized group of people associated together for reasons that are 
cultural and religious as well as political, scientific, economic and patriotic. See 
Random House Dictionary (Rev. ed. 1980). Webster's Dictionary defines "society" 
as "[tlhe totality of social relationships among human beings", and as "[a] group of 
human beings broadly distinguished from other groups by mutual interests, 
participation in characteristic relationships, shared institutions and a common 
culture.” Webster's II New Riverside University Dictionary (1988) 


By enumerating a wide array of potential environmental impacts, and by 
speaking broadly in terms of "society", "public welfare” and "quality of life". 
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Congress clearly implies its intent that the protection afforded by SMCRA not be 
limited to discrete natural resources, but should extend to the environment as a 
whole and to the cultural and religious life of a community as it is affected by 
adverse impacts on the environment. 


To fulfill SMCRA's objectives OSM has adopted detailed regulations requiring 
surface coal mine permit applicants to show that the operator will minimize adverse 
impacts on the environment at the mine-site and in associated offsite areas, and 
prevent material damage altogether to the hydrologic balance outside the permit 
area. 30 U.S.C. Sec. 1265(b)(10); 30 C.F.R. Secs. 780.21(h); 816.41(a). OSM's 
regulations also recognize a heightened interest in the water resources in the desert 
southwest because water is relatively scarce in that region. See 30 C.F.R. Sec. 

701 .5 (providing special definition for "arid and semiarid areas"); Also see 
Environmental Regulation of Coal Mining: SMCRA 's Second Decade (ELI 1991) at 
160. 


Reflecting Congressional concern with protecting the "society" of affected 
communities, OSM has affirmed its commitment to protecting not only Indian 
natural resources, but cultural resources and religious freedom as well. On May 22, 
1 989, OSM adopted a final rule at 30 C.F.R. Sec. 750.1 2(d)(2)(v) which deleted 
the reference to the American Indian Religious Freedom Act, 42 U.S.C. Sec. 1 996 
(AIRFA) as a specific permit application information requirement, but assured tribes 
that "(t]he rule change does not eliminate the need for AIRFA compliance for 
surface coal mining operations on Indian lands." 54 Fed. Reg. 22182. OSM 
explained that "(t]he rule change merely reflects the fact that OSMRE, rather than 
the applicant, is ultimately responsible for ensuring AIRFA compliance on Indian 
lands." OSM made clear that the rule through which the agency ensures 
compliance with the AIRFA, 30 C.F.R. Sec. 750.6(a)(4), "is broad in scope , 
providing for protection of all non-coal resources on Indian lands without exception, 
including Native American religious sites and resources." Id. [Emphasis added.] 
Thus, OSM affirmed its intent and obligation to protect all Native American cultural 
and religious sites and resources without exception, as has Congress by its 
enactment of AIRFA. in 1978, and as has the President by promulgation of 
Executive Order 13007 in 1996. See "Drawdown", Note 141, citing 61 Fed. Reg. 
26771. 


For years the federal government, through OSM and other agencies, has 
asserted exclusive regulatory authority over surface coal mining on Indian lands. 53 
Fed. Reg. 22182 (1989). In asserting such exclusive authority, OSM rejected the 
comment that such authority violates tribal sovereignty. Id. In its response to tribal 
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comments, OSM claimed that it "is, and will remain, the sole regulatory authority of 
surface coal mining operations on Indian lands in Arizona and New Mexico." 

Current regulations reflect no change in OSM's exclusive jurisdiction over the 
regulation of surface coal mining on Indian lands. See 30 C.F.R. Sec. 750.6(a)(1). 


The control that OSM exercises over Indian resources under SMCRA is as 
great if not greater than the control exercised by the Secretary of the Interior over 
Indian timber resources in the Mitchell H case. It extends well beyond that 
exercised by the Bureau of Indian Affairs as lease administrator in Brown, supra. 
Under the authority of those decisions as well as the Navajo Nation case, 
therefore, OSM must exercise the high degree of care that a trustee must use when 
managing trust assets for a beneficiary. See Mitchell ii, supra. 


OSM has expressly acknowledged its fiduciary responsibility to protect Indian 
resources. In a Directive issued on March 28, 1996, OSM describes in great detail 
its trust responsibility. See Dept, of Interior, Office of Surface Mining Reciamation 
and Enforcement Directive System, 18 Reg. 1 (March 28, 1996), attached as 
Exhibit A. The document recognizes "the Federal trust responsibility (a)s a legal 
obligation under which the United States 'has charged itself with moral obligations 
of the highest responsibility and trust'", id. at 2, quoting the United States 
Supreme Court decision in Seminote Nation v. United States, supra. "At a 
minimum," the document goes on to say, "it is a legally enforceable fiduciary 
obligation on the part of the United States to protect tribal lands, assets, resources, 
and treaty rights, as well as a duty to carry out the mandates of Federal law with 
respect to American Indians and Alaska Native tribes.” id. at 2, "As the regulatory 
authority for surface coal mining and reclamation operations located on Indian lands 
and as a Federal agency of the Department of the Interior,” OSM acknowledges its 
responsibility to "ensure that the iands and trust resources of federally recognized 
Indian tribes and their members that may be affected by agency administrative and 
regulatory actions are identified, conserved and protected." Id. at 3. 


The federal government's acknowledgment of its fiduciary duty to protect 
Indian resources within the context of surface coal mining on Indian lands is also 
reflected specifically in the original coal mining lease with Peabody. There, former 
Interior Secretary, Stewart Udall, inserted a provision in the lease that authorized 
future Secretaries to end groundwater mining should it be determined "at any time" 
that Peabody's pumping "is endangering the supply of underground water". See 
"Drawdown", p. 21. 
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With exclusive authority to regulate surface coal mining activities on Indian 
lands, OSM can not deny or neglect its fiduciary duty to protect the natural and 
cultural resources of the Hopi and Navajo people living on and near Black Mesa. 
Fulfillment of this special fiduciary duty to the Hopi and Navajo people is itself an 
interest that is particularly or unusually important and thus compels the use of a 
"clear and convincing evidence" standard. 


c. To Fulfill its Fiduciary Duty OSM Must Apply a "Clear and 
Convincing Standard of Proof. 


The United States Supreme Court, in the case of In re Winship, 397 U.S. 
358, 370 (1 970), observed that "[t]he purpose of a standard of proof is to instruct 
the fact finder concerning the degree of confidence our society thinks he should 
have in the correctness of factual conclusions for a particular type of adjudication.” 
Although this administrative proceeding, strictly speaking, is not an adjudication, 
but more in the nature of a licensing proceeding, the fundamental principle 
articulated by the Supreme Court should inform OSM's decision about the standard 
of proof it should apply. If a standard of proof reflects the level of confidence our 
society places in the correctness of a governmental decision, as the Supreme Court 
observed in In re Winship, then the standard of proof OSM must adopt in deciding 
whether to approve a mine operation that will affect the natural and cultural 
resources of Indian people should be an exacting one. 


A "clear and convincing" standard, although imperfect, is more 
commensurate with the federal government’s highest fiduciary duty to protect 
Indian natural and cultural resources than is the preponderance standard. Such a 
standard is consistent with what some scholars refer to as the "precautionary 
principle”: a fundamental rule to ensure "that a substance or activity posing a 
threat to the environment is prevented from adversely affecting the environment, 
even if there is no conclusive scientific proof linking that particular substance or 
activity to environmental damage". See Drawdown, at 1 7, quoting James Cameron 
and Julie Abouchar, " The Precautionary Principle: A Fundamental Principle of Law 
and Policy for the Protection of the Global Environment, "Boston College 
International and Comparative Law Review 14 (1995): p. 2. A preponderance of 
the evidence standard leaves open too great a risk that trust resources will be 
irreparably harmed or squandered. A 49% chance that Peabody's mine operations 
will not minimize harm to the hydrologic balance at Black Mesa, for example, is too 
great a risk with which to leave the Hopi and Navajo people, to whom such a high 
duty of care is owed. 
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CONCLUSION 


The Hopi and Navajo people have an unusually strong interest in the 
protection of their natural and cultural resources because those resources have 
sustained not only a livelihood but a way of life , including a religion, for thousands 
of years. This, Peabody does not and cannot dispute. The federal government also 
has an extraordinary interest in the protection of Indian natural and cultural 
resources because it has undertaken the highest fiduciary duty to do so. Each of 
these interests, by themselves, but especially together, compel OSM to apply a 
"clear and convincing" standard of proof to a review of Peabody's application. 

No lesser standard would adequately protect Hopi and Navajo interests, and allow 
the federal government to fulfill its fiduciary duty. Indeed, use of a lesser standard 
would violate the federal government's fiduciary duty to protect the natural and 
cultural resources of the Hopi and Navajo people. Accordingly, before OSM 
approves Peabody's request and application, it must find that Peabody has 
affirmatively demonstrated by clear and convincing evidence that Peabody's 
application complies with all of OSM regulations. 
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U.S. EffiPARTMiNT OF THE 
INTERIOR 

OFFICE OF SURFACE MINING 

RECLAMATION AND ENFORCEMENT 

DIRECTIVES SYSTEM 


Sm&tjMC Mtnifilper: 


Irtummitai 

l«K«b«r: 


MAR 2 8 1996 


Protection of IstSsm Lands and Indian Trust Resourees 


1. PtTBPOSE . This directive sets forth CSSoe of Surface Mining Reclamation and 
Enfoicemeni <CSM) policies and prtKedures for ensuring Biat Indian lands and trast resources that 
may be dinsctly or mdirectiy affected by surfare coal mining and redanmtiDn operations, or by 
abandoned mine land reclamation, are identified, conserved, and protected. It also provides policy 
and procedural guidance to ensure that OSM opaates within a govemment-to-govenunent 
relationship with federally recognized Indian tribes, 

2. SUMMARY . This directive provides policy and procedural guidance to ensure that 
OSM identifies, conserves, and protects Indian lands and trust resources doting the planning and 
implementation of Title IV abandoned mine lands (AML) reclamation and Title V regulatory 
programs, projects, and activities. It also specifies the nature and eatent of oonsuhation and 
coordination that should be initiated by OSM employees when dealing with federally reeognired 
Indian tribes to ensure thal OSM fulfills its obligation to operate within a govemmenMo-goyentjneiit 
relationship with such tribes. The issuance of this directive implements the requirements contmned 
in Chapter 2, Pan 5 12 of the Depanment of the Interior Manual entitled "Dcpartmenial 
Responsibilities for Indian Trust Resources’. 

This directive is meant to serve as a reference and resource document for OSM employees to ensure 
that they are fully aware of the existence and scope of applicable OSM policies and procedures in 
the performance of their assigned administrative and regulatory duties that may affect Indian lands 
and trust resources. The directive accomplishes this primarily by augmenting OSM's existing 
regulations, policies and procedures specifically applicable to Title IV and Title V activities 
involving such lands and rerources with su{^leinei«a3 guidance not currently specified elsewhere in 
agency guidance documents. 

This directive is intended only to improve the internal management of OSM and is not intended to 
and does not create any right to administrative or judicial review, or any other right or benefit or 
trust responsibility, substantive or procedural, enforceable by a party against the United States. 

CKM, its officers or employees, or any other person. 








461 


3. DEFINrnONS. 

a. Abandoned Mine Beclamarifm Fimd . A :;[>ccial fund established for the 
potpose of accumulating revenues designated for reclamation of <d>aiidoned mine lands and 
other activities authorized by Title TV of die Surface Mining Control and RedamaJioc Act 
^MCSA). Refer also to 30 CFR Subchapter R. 

b. Allotted Lands or Individual AUotrnents. Former tribady reserved or 
publicly withdrawn lands held in trust by the United States for individual tribal members, 
someames refened to as "allottees'. 

c. Federal Pennit . A permit issued by OSM under SMCRA in its 
capacity as the regulatory authority on Indian lands as defined at Sectian 701(9) of SMCRA. 

d. Federal Permitting Emitv fFPB . The OSM organizaticmal unit with 
leqxmsibility for receiving arid processing permit i^ipIicalioBS and other materials related to 
Federal permits. For Indian lands, the F?E is OSM’s Western Regional Coordinating Center 
in Denver. 


e. Indian Lands . All lands, including mineral interests, within the 
exterior boundaries of any Federal Indian reservation, notwithstanding the issuance of any 
patent, and including righis-of-way, and all lands including mineral interests held in trust for 
or supervised by an Indian tribe. Section 701(9) of SMCRA. (Also see definition of 'Indian 
lands" at 30 CFR 700.5), 

f- Indian .Tribe. Any Indian tribe, band, group, or oommunity having a 
governing body recognized by the Secretary (of the Interior]. (Section 701(10) of SMCRA) 

g. Permit Ap plication . The documents and other information filed with 
the regulatory authority under 30 CFR Chapter Vll for the issuance of a permit to conduct 
surface coal mining and reclamation operations. 

i. Tribal .Fee Lands . All lands where the surface and/or mineral interests 
are owned in fee simple by an Indian tribe but not held in trust for the tribe by the United 
States Government. 

j. Iribal Truil Uods- All lands where the surface and/or mineral 
interests are held in trust for an Indian tribe by the United States Government. 

k. Trust Resources . Natural resources, land, water, minerals, funds or 
property, asset, or claim, including any intangible right or interest in any of the foregoing, 
which is held by the United States in trust for any Indian tribe or Indian individual subject to 
a restriction on alienation imposed by the United Slates (25 CFR 272.2{r)). 
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4. POUCY/PROCEDTJRES . 

a. Policy . The Fedoal mm le^onsibiiity ia a if gai obligation under 
which the United States 'has charged itself with inotal obligadms of the highest 
re^ofuibility and trust' toward Indian tribes (SemlnoU Nation v. Unictd Stares, 1942). At a 
ininimum, it is a legally enitaceable fiduciary obligatkm <s> the jnrt of the United States to 
protect tribal lands, assets, resources, and treaty li^ts, as well as a duty to carry out the 
m a n dates of Federal law with reflect to American Indian and Alaska Native tribtt 
(Handbocdt on American Indians and Alaska Natives, Departtnoit of the Interit^, 1993). 
05M, as the regulatory authority for surface coal mining and reclamation operations located 
on Indian lands and as a Federal agency of the De partm ent of the Interior, must ensure that 
the lands and trust resources of federally recognized Indian tribes and thdr memben that 
may be affected by agency administrative and n^ulaiory actions are identified, conserved ana 
protected. In fulfilling these re^xjnsibilitks, OSM must rpoate widtin a govertiment-lo- 
govemment relationship with Indian tribes. 

(I) Protection of Indian Lands and Trust Resources . 

OSM’s Director is ultimately responsible for being aware of the impact of agency programs, 
projects, or actions on Indian lands and trust resources, and for issuing procedures and 
directives to ensure that all OSM personnel arc fully aware of their responsibilities as Federal 
agency employees to identify, protect and conserve such lands and resources. OSM must 
ensure that any direct or indirect anticipated effects on Indian lands and trust resources of 
proposed reclamation projects or coal mining operations are explicitly addressed in the 
associated planning, dedsitrn and operational documents for such proposals including, but not 
limited to: decision documents, environmental assessments, and environmental impact 
statements. These documents should clearly state the rationale for the agency’s 
recommended decision on the proposal and explain how the decision will be consistent with 
the Department’s and OSM’s responsibilities to identify, protect, artd conserve Crust resources 
and Indian lands. 

OSM’s Incto lands responsibilities extend to all lands within the exterior boundaries of 
Federal Indian reservations and to off-reservation lands including mineral inieresls held in 
trust for or supervised by a tribe, including the Crow Ceded Area in Montana. The Ceded 
Area is adjacent to the Crow Indian Reservation and consists primarily of tribal trust mineral 
overlain by non-Indian surface, except for two sections of State land per township, including 
one section of Slate land in the AbsaJoka Mine. Although there is no Federal trust 
responsibility on tribal fee lands, for purposes of SMCRA. such lands are also considered 
Indian lands. Other lands, such as individual allotments outside the exterior boundaries of a 
Federal Indian reservation, may be considered Indian lands for purposes of SMCRA 
regulation if there is sufficient evidence that such lands are supervised by a tribe. If such 
other lands are not supervised by a tribe, they are subject to Stale regulation in primacy 
States. (Also see definition of 'Indian lands' at 30 CFR 700.5). 
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(2) 6(nmm]ent-& ><?avernTOmt Biiiiitinnt As a^uired by the 
Pieudeotial Memorandum of April 29, 1994 entiiled 'Govemmeot-to-Goveiunent Relations 
Widi Native Anxxkan Tribal Governments*, Federal agencies must, to the greatest extent 
practicable and to the extent pennitted by law, consult with tribal govemitioiKs) prior to 
taking sclitnis that aSox federally lecognized Indian tiiba. Activities which affi^ Native 
Anxsicas tribal rights or trust resources should be isqilentenied is a knowledgeable, 
sensitive manner respectful of tribal sovereignty. Agendes are required to assess the impact 
of Federal govemmem plans, projects, programs, and activities on tribal trust resources and 
assure that tribal government rights arid concents arc cemsidered during the develcpment of 
such jtos, projects, jBogiams, and acriviiiei. The Preridential incmoiandun) directs 
agencies to ^y the lequiremeisis of Executive Order Nos. 12875 CEnhanciiig the 
Intergovcnimentai Paitnersh^*) and 12866 {"Regulatory Hanning and Revisw'), where 
appropriate, to address specific or unique needs of tribal communities. An advisory 
memorandum issued on February 24, 1995 by the Assistant Sesuetary for Indian Affairs 
provides supplemental guidance to assist the Department's bureaus and offices in the 
incorporation and implementation of the President's directive into their daily activities and 
decision-maJdng processes. 

OSM must assess early in the planning, development or review of proposed programs, 
projects, mining operations or other activities, including rulemaking actions, the potential 
impacts of such proposed activities on Indian lands and trust resources. OSM should avoid 
actions which negatively impact tribal treaty rights or trust resourecs. If OSM's evaluation 
of a proposed activity reveals any potential direct or indirect impacts on Indian lands or trust 
resources, OSM must consult directly with the federally recognized tribal government with 
jurisdiction over the Indian lands or trust resources that may be affected. If OSM’s 
evaluation of the prqxjsed activity reveals any potential direct or indirect impacts on tribal 
trust lands or trust resources, OSM must also consult with the appropriate office of the 
Bureau of Indian Affairs (EIA) and, if appropriate, the Office of the Solicitor. Agency 
consultations with tribal govemrnems are to be open and candid so that all interested parties 
may evaluate for themselves the potential impact of the proposal on Indian lands and trust 
resources. 


(3) litle IV Reclamation . OSM’s Title IV responabiiities on Indian 
lands include administering the Federal Reclamation Program on the lands of federally 
recognized Indian tribes that do not have approved Indian reclamation programs (non- 
program Indian tribes). Under the Federal Reclamation Program, OSM performs any 
necessary eligible emergency and non-emergency AML reclamation on the lands of non- 
program Indian tribes. In addition, OSM is responsible for any emergency reclamation that 
might be necessary on the lands of the three program tribes (Crow, Hopi and Navajo) 
established under section 405(k) of SMCRA. 

OSM also administers the Abandoned Mine Reclamation fund which was created pursuant to 
Title IV of SMCRA and is financed by a reclamation fee assessed on every ton of mined 
coal. The fund is divided into the Tribal/Stale and Federal shares with each Indian tribe or 
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State iutving a federally approved reelamaiioo progean entUled to 50 percent of the 
mrlamatiop fees coUected from coal cq>eradons within the Indian lands or State. Forty 
percent of the Federal share of the fund is also allocated to the Trihes/States. The three 
program tribes receive annual reclamation gnnts from the Abandoned Mine Reclamaticm 
Fund subject to ^tprofmation by Congress. 

The Crow, Kopi and Nav^o Tribes have exclusive authority under their approved 
teclamatkm programs to abate hazards to public health and safiay and the environment by 
reclaiming abandoned coal mines tm Indian lands unrter their jurisdiction. The three piogram 
tribes* Al^ reclamation audtority extends to all lands within their respective federal Indian 
reservation boundaries, tribal fee lands, and any other off^reservaucm lands whee such lands 
including mineral ri^ts are held in trust for or supervised by the fsogram tribe. 

The tribes can also use Tribal share monies to reclaim abandoned noncoal mine sites if the 
request is made by the Tribal head and the project rqjresents an extreme danger to public 
health, safety, general welfare or property. Further, once a program tribe certifies that it has 
addressed the reclamation of all eligible abandoned coal mine projects and OSM’s Director 
or desigrtee concun, the tribe can then use the fall amount of its Tribal share for abandoned 
noncoal mine land reclamation projects. 

OSM conducts oversight of the Crow, Hopi and Navajo Tribe’s approved Indian reclamation 
programs by evaluating the itnplemetttation of such prrtgrams in the context of Title 3V of 
SMCRA and the implementing regulations at 30 CFR Part 870 si jsa-, the tribes’ respective 
federally approved reclamaticm plans, and the Abandoned Mine Land Final Guidelines 
published in the Fe deral Register on March 6. 1980 (45 FR 14810). OSM assists the tribes 
with the implementation of their approved programs as requested by the tribes. 

(+) Title V Regulation . SMCRA provides a comprehensive scheme 
for the regulation of coal raining and the surface effects of underground mining and provides 
for the assumption of regulatory responsibility (primacy) by States for non-Federal and non- 
Indian lands within a State when regulatoiy programs are ijppted meeting statutorily 
established criteria. However, SMCRA does not contain provisions allowing the tribes to 
assume primacy. In 1984, the Secretary of the Interior reported to Congress on the findings 
from a study of regulaiion on Indian lands. Regulations were published that same year 
giving the Secreta.-y exclusive authority to regulate surface coal mining and reclamation 
operations on Indian lands until such time as legislation is passed by Congress enabling the 
tribes to assume primacy. 

The Energy Policy Act of 1992 amended SMCRA to add a new section 710{i) which 
provides that the Secret^ shall make grants to the Crow, Hopi, Navajo, and Northern 
Cheyenne Tribes to assist them in deveiopittg regulations and programs for regulating surface 
coal mining and reclamation operations on Indian lands. Consistent with the Energy Policy 
Act provisions, OSM plans to issue grants in FY 1996, subject to appropriations, to assist 
these Tribes in establishing a surface coal raining unit for each Tribe. OSM supports 
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devtiopment of t^itbiion that would allow the Tribes no tusuins prinsacy and has met witlT 
TiSil rqjceseoatives in a series of omoiag disaasioos to detomlne how best to develop 
^)|nopriato tbsA l^^adoo. 

As the r^ulatory authority on intfian lands, OSM is re^xmiible for ensurinj that surface 
coal minin g and reclamadon openuioos conducted on sucdi lands are in compliance with the 
^Hc^le «iquiren»ents of Title V of SMCRA and the iroplcroentizig n^tdations at 30 CFS 
Chatter VH. The regulatory reqnirtBKnts for sur&ee cwd mining and redamaticn 
c^i^tions on Indian lands are stt forth at 30 CFR Tart 750. 

The Indian lands regulatory program is composed of two m;^ ptogram demoits: 
permitting, and inspection and enforcetnent (I&B). OSM’s Western Regional Cooiriinaring 
Center (WRCC) is the Federal permitting entity for active surfeoe mining opetanons located 
on Indian lands and is responsible for all pctmitting acrions indtxiiiig the aj^roval or denial 
of applications for new permits, the processing of permit revisions, ordered levisions, permit 
renewals and permit transfers, cottoucang midterm pennit reviews, and permit issuance. 

Active coal mining on Indian iartds presently occurs exclusively in the western United States 
on Hqn and Navajo lands in the States of Ariaona aitd New Mexico, on the Crow Ceded 
Area in Montana, and on Ute Mountain Ute lat«3s in New Mexico and Colorado. In 
addition, a portion of a coal haul road crosses a comer of the Ute Mountairr Ute Reservation 
in northern New Mexico. OSM regulates exclusively on Indian lands in Arizona and New 
Mexico. 

In Montana, OSM and the Montana Department of State Lands (DSL) jointly administer the 
applicable regulatory retjuirements for surface coal mining operations located on the Crow 
Ceded Area pursuant to a 1985 memorandum of understartding (MOU). The MOU was 
entered into by the Department of the Interior, OSM and the State of Montana as pail of a 
settlement agreement in Montana's challenge to OSM’s Indian lands reguladons. Specific 
procedures for the implementation of the permitting provisions of the MOU are set forth in a 
document entitled "Worlting Procedures for Coordination of Permitting Activities for the 
Absaioka Mine" that was jointly prepared and finalized by OSM and Montana DSL in 
August 1990. 

In a letter dated )une 1, 1995, the Crow Tribe rttjuested recision of the MOU befwtxin OSM 
and die State of Montana. OSM responded to the Crow Tribe in its letter of My 20, 1995. 
That letter indicated that the concerns expressed by the Crow Tribe warranted further 
consideration and examination, and OSM intended to address this matter in consultation with 
the Crow Tribe and the State of Montana, with input from the permittee, as appropriate. 

Any policy or procedural changefs) that result from this OSM consultation with the Crow 
Tribe and the Montana DSL will be reflected in subsequent revisionfs) to this directive. 

OSM’s field offices and field divisions are responsible for conducting I&E activities on 
Indian lands mines located within the boundaries of those States that foil within the field 
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o&s or division’s area of jurisdktioii. Insfecass firnm C^M’s A&uqaeique, New Mexico 
Fidd Office cxicdoc: I4E activiSei on Indian lands in Aricom, New Mexico, ind Colorado. 
Oa ibe Cww Ceded Area, Mcntaaa DSL has the lead tc^xmsibiliSy for conducting 
in^iectitsis and initiating enfOrecment actions. Hovwver, iaspectm from GSM’s Ca:^, 
Wyomiiig Fidd Office accompany Stale in^pectcw on in^KCtos of coal miniitg operations 
on (he Crow Ceded Area and lecun the authority to take enfnrcement action should OSM 
determine that the State has &iled to take t^^mjpiiale action eoncerninf any violations of 
ai^caWe laws, reguissioas, taders, appro^ minii^ and redamatkm jtos and pentiiis. 


b. Res ponsibilities . 

(1) Hw Assistant Director, Program Siqipott, jawides naiionai 
policy direction and guidance in the development and impteneniaiion of agency procedures 
for ensuring that OSM’s Indian lands and trust nssponsibUltics are met in relation to Title IV 
and Title V programs, projects and activities that involve or may a^ect Indian lands and trust 
resources, and that OSM operates within a government-to-governroent relatioMhip with 
facially ttcc^kad Indian tribes. 

(2) The Regional Directors for the Aj^alachian, Western, and Mid- 
Cemtmeet R^onal Coordinating Centers are responsible fa ensuring that the iqjplicable 
agency procedures are implemented by their respective employees in the performance of their 
Title rv responsibilities for non-program Indian tribes and. as applicable, their Title V 
psrmining activities involving Indian lands and trust resources. 

(3) The Field Office Directors (FOD) and Field Division staff ate 
responsible for ensuring that the applicable agency procedures are implemented by field 
office personnel in the performance of their Title IV responsibilities for grant administration 
and oversight of approved Indian reclamation programs and their Title V mspecaon and 
enforcement activities involving Indian lands and trust resources. 

c. Title IV Procedures. This section of the directive specifies the 
applicable regulations and other documents that provide policy and procedural guidance 
related to OSM’s Title IV reclamation responribiliiies, OSM’s procedures relating to State 
and Indian recSamatioti programs are essentially identical, as art the Federal Reclamation 
Program procedures on non-Indian lands and non-program tribal lands. Documents specific 
to the Indian reclamation programs are the approved Tide IV reclamation plans for the 
Crow, Hop! and Navajo Tribes. The following regulations and guidance documents listed 
beiow are not necessarily specific to Indian reclamation programs or Indian lands but, 
instead, are generally applicable to Title IV AML reclamation. 

♦ 30 CFR Subchapter R - Abandoned Mine Land Reclamation 

* Abandoned Mine Land Final Guidelines (45 FR 14810; March 6, 1980) 
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• A|iplicable diiectivct amoinsd in the AML, OMT, and KBO aections of C^M’s 
Dinc&'ves System. 


d. Title V Proceduro . 

(1) Xjflg.Y ErosgiurB - ?Hniii.Aa»liafi«i RfiYitaiand Atpmal 
and Inspectiof! and Enforeemmt, TMt secdm of the tBiective ^Kciiies the 

i!^tikiioei and mher domunenls that provide policy and procedond guidanc* for CSM’s Ttlie 
V pennittisg and in^ecdcsi and enforcement reapoiiabilities that may affect Indian lands 
an^or trust lesources. Kegulalory requirements tpcdik to the Indian lands ate found at 30 
CFR Sutxdr^ner E • Irtdian Lands Program. The following regulatkxns and guidance 
documents are generally applicable to OSM's Title V permitting and inspection and 
miforcemeni activities and ate not necessarily specific to Indian lands. 

• 30 CFR Subchapter B - Initial Program Regulations 

• 30 CFR Subchapter F - Areas Unsuitable for Mining 

• 30 CFR Subebapto- G - Surface Coal Mining and Reclamation Opeiation Permits and 
Coal Ejcploration Systems Under Regulatory Programs 

• 30 CFR Subchapter J - Bonding and Insurance Requirements for Surface Coal Mining and 
Reclamation Operations 

• 30 CFR Subchapter K - Permanent Program Performance Standards 

• Subehapter L - Permanent Program Inspection and Enforcement Procedures 

• Subehapter M - Training, Examination, and Cenification of Blasters 

• Subchapter P - Protection of Employees 

• Applicable directives contained in the INE and REG sections of OSM's Directives System. 

(2) ConsullatiPn and Coordination Procedures for Proposed 
Permutin g Actions . Agency responsibilities and consultation lequirements for surface coal 
mining and reclamation operations on Indian lands are set forth generally at 30 CFR 750.6. 
However, consultation requirements for proposed permitting actions may vary somewhat 
depending upon the land ownership status of the lands involved in a particular permitting 
proposal. For proposed permitting actions involving lands within Federal reservation 
boutrdaries and off-reservation tribal trust lands. OSM orntst consult with the affected Indian 
tribe and the Bureau of Indian Affairs (BIA), and as applicable, the Bureau of Land 
Management (BLM) and other appropriate Federal agencies. For proposed permitting 
actions involving tribal fee lands, OSM roust consult with the tribal owner of the mineral 
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sadJot suriss estsss and ntaj' consult vntb ibe BIA and BUd and other Federal agencies as 
a|i;irDpnate, 

OSM must provide fte ^spropnaa tribal goveroment offices ^ coj^ of proposed 
pennitting actjom, submitted by lyjplicants, for their review and comment prior to OSM 
taking a final aefion on the prc^osal. OSM must consider the tribe’s comments in reaching 
its decisioo on dw proposed penniaing action. If OSM disagrees widi die tribe’s comments 
on a peiraittmg proposal, 6^ must provide the tribe with a tirndy written leqvmse cleariy 
etpiaining the latkmale fts- OSM’s position. OSM nnist also povWe the affeettd aibe wiBs 
cofws of ail relevant correspondence relating id the pennitftig actioo, as well as cofnes of 
the Federal permit, including all revisions, for ippmvtd mining qierations. 

Exceptions to these consultation procedures may occur with respect to certain minor 
revisions when expedited review of such revisrons is necessary due to unforeseen 
circumstances and tire envirofiinental impacts of approving such revisions would be 
negligible. Such situations might include relocation of topsoil stockpiles, minor realignments 
of existing roads, or minin' modifications to existing offia facilities or other structures. In 
such circumstances, OSM may issue a permitting decision cm the proposed revision without 
prior consultation with the affected Indian tribe or other Federal agencies or may conduct 
such consultation by teiqrhone in iieu of the normal consuitation process. 

For allotted lands located outside the boundaries of Federal Indian reservations that are not 
supervised by an Indian tribe and are thus subject to State leguialion in primacy Slates, OSM 
is responsible for ensuring that the Suie RA consults with the appropriate BIA office 
concerning mining tuid reclamation proposals involving such lands. 

(3) Consultation and Coordinaiinn Proce dures for ii5:E Activities . 
Agency !&E responsibilities and associated coordinapoo and notification requirements for 
surface coal mining and reclamation operations on Indian lands art set forth at 30 CFR 750.6 
and 750. 18. For mining operations that involve Indian lands or trust resources, OSM must 
notify the affected tribe and. as applicable, BIA and BLM of scheduled mine site inspections 
and offer them the opportunity to accompany OSM on such inspections, OSM must also 
provide the affected tribe and, as applicable, BIA and BLM with copies of all inspection 
reports and enforcement actions. Appropriate tribal officials must also be notified of any 
hearings or conferences related to civil penalties involving tribal lands and be invited to 
attend. 

For citizen complaints involving Indian lands or mist resources, the OSM fidd office in 
receipt of the complaim must provide a copy of the complaint document to the Federal 
pennitting entity and the affected tribe and, as applicable, to the appropriate BIA office, and 
afford each such recipient an opportunity to comment on the issues raised in the complaint. 
The field office must ensure that all such copies of the complaint are edited as necessary 
prior to distribution to conceal the identity of the person submitting the complaint, if 
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'nrdc 

The Earth's Best Defense 


April 26, 2002 Natural Resources Defense Council 


Via Federal Express 

Mr. Jerry D. Gavette 

Leader, Black Mesa/Kayenta Mine Team 

Office of Surface M inin g 

1999 Broadway, Suite 3320 

Denver, Colorado 80202-5733 

Re: Comments on Peabody Western Coal Company J-23 Life-of-Mine 

(LOM) Mine Plan/Biack Mesa Permanent Program Permit (BM2P3) 
Application: Groundwater and Fish, Wildlife & Plants 

Dear Mr. Gavette: 

On behalf of the Natural Resources Defense Council (“NRDC”), Lawyer’s 
Committee for Civil !^ghts Under Law (“Lawyers’ Committee”), the Black Mesa Trust 
(“BMT”), each of BMT’s directors individually, and the Sierra Club, we submit the 
following comments and objections on the January 17, 2002 Peabody Western Coal 
Company (“Peabody”) request to the Office of Surface Mining (“OSM”) to lift the 
administrative delay on the Permanent Program Permit (or life-of-the-mine permit) for 
the Black Mesa Mine and to approve Peabody’s request to incorporate the mining 
sequence for the J-23 coal reserve area in the BM2P3 application (collectively, the 
“Mining Application”). 

These comments comprise one part of the comments being submitted to OSM on 
behalf of the organizations listed above. We incorporate by reference in this submittal 
those comments and objections (including exhibits and enclosures) which are also being 
filed under separate cover by the Black Mesa Trust, Lawyers’ Committee, and the Sierra 
Club. Our comments and objections are submitted pursuant to 30 C.F.R. § 773.6(b), and 
we request that OSM consider these comments and objections when determining whether 
to issue the permit. In addition to the comments and the attached exhibits, we request and 
expect that OSM will also consider the materials referenced by our comments and by the 
comments of BMT, Lawyers’ Committee, and the Sierra Club which, although not 
attached as exhibits, are publicly available.* 


' In some instances, we have provided relevant source materials in the enclosed 
document, “Exhibits to NRDC Comments.” An analj^is of Peabody’s 1999 groundwater 
model (“Technical Review of ‘A Three-Dimensional Flow Model of the D and N 
Aquifers’ prepared by HIS Geolrans and Waterstone, for the Peabody Western Coal 
Company, September 1999”) is also enclosed as a separate document. 
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NRDC is a national nonprofit environmental organization that uses law, science, 
and the support of its more than 500,000 members nationwide to protect the planet’s 
wildlife and wild places and to ensure a safe and l^althy environment for all living 
things. NRDC works to foster the fundamental right of all people to have a voice in 
decisions that affect their environment. It also seeks to break down the pattern of 
disproportionate environmental burdens borne by people of color and oAers who face 
social or economic inequities. NRDC has approximately 1 0,000 members in Arizona, 
including those who reside in Flagstaff, Tuba City, Kykotsmovi, Moencopi, and other 
towns in the Black Mesa area. These members have direct and significant interests in 
environmental and related issues raised by the Mining Application, including, but not 
limited to, the depletion of the sole source of drinking water on the Black Mesa Plateau: 
the N- Aquifer. 

The Black Mesa Trust is a non-profit, tax-exempt educational and public 
advocacy organization headquartered on the Hopi Reservation. Many of the members of 
the Board of Directors of the Black Mesa Trust live on the Hopi Reservation. The Black 
Mesa Trust develops traditional and non-traditional teaching and learning opportunities to 
help Hopi and Navajo people understand issues and findings which bear on the well- 
being of the N-Aquifer, as well as steps they can take to protect this critical resource and 
preserve those aspects of Hopi and Navajo life that depend upon it. 

The Sierra Club is a national nonprofit environmental organization foimded in 
1892. It now has more than 700,000 members. Those members include people who live 
on Black Mesa. Since 1992, the Sierra Club’s Environmental Justice Campaign has 
worked in partnership with communities of color and low-income communities on local 
environmental, health, and justice issues. In addition to 25 field offices, the Sierra Club 
has an Environmental Justice Grassroots Organizing Program with six environmental 
justice organizers across the country. 

The Lawyers’ Committee for Civil Rights Under Law is a national civil rights 
organization formed in 1963 to involve the private bar in assuring the rights of all 
Americans. For thirty-nine years, the Lawyers’ Committee has represented victims of 
discrimination in virtually all aspects of life. In 1991, the Lawyers’ Committee formed 
its Environmental Justice Project to represent communities of color in environmental and 
civil rights matters. The Lawyers’ Committee has partnered with the law firm of 
Shearman & Sterling to provide pro bono representation to the Black Mesa Trust for 
issues related to the Black Mesa Mine and the N-Aquifer. 


The comments contained in this submittal address two areas of the Mining 
Application: (I) groundwater and the hydrologic balance and (11) fish, wildlife and plants. 
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L Groundwater — Hydrologic Balance 

A. Introduction 

Peabody’s request to use 1.8 billion more gallons of pristine drinking water from 
the N-Aquifer will only exacerbate various existing “red flags” that show that the N- 
Aquifer is under significant stress and is suffering material damage as a result of 
Peabody’s disturbance of the hydrologic balance. Many of these existing problems are 
discussed in a report entitled ^'Drawdown: Groundwater Mining on Black Mesa ” 
(^'Drawdown''). Published by the Natural Resources Defense Council in 2000, this peer- 
reviewed report also includes a study conducted by hydrogeologists at the consulting 
firm, Levine Fricke Recon (“LFR”). LFR has also produced two additional reports 
addressing impacts associated with mine-related withdrawals from the N-Aquifer. All of 
these reports are hereby incorporated by reference in this comment letter as if set forth in 
full herein (and all are enclosed as attachments to these comments). 

B. Regulatory Bacit^round and Requirements 

The Surface Mining Control and Reclamation Act of 1977 (hereinafter, 
“SMCRA”), 30 U.S.C. Section 1231. et seq.. sets forth requirements related to 
applications for permits, such as the one requested by Peabody. Implementing 
regulations set forth in Title 30 of the Code of Federal Regulations augment these 
statutory requirements. These requirements contain provisions that restrict and condition 
OSM’s ability to issue a permit to a mining applicant. 

First, a permit application “shall contain ... a determination of the probable 
hydrological consequences of the mining and reclamation operations, both on and off the 
mine site, with respect to the hydrologic regime, quantity and quality of water in surface 
and ground water systems ... and the collection of sufficient data for the mine site and 
surrounding areas so that an assessment can be made by the regulatory authority of the 
probable cumulative impacts of all anticipated mining in the area upon the hydrology of 
the area and particularly upon water availability.” 30 U.S.C. § 1257(b)(l 1): see also 30 

C.F.R. §780.21. 

Second, “as a minimum,” coal operations shall “minimize the disturbances to the 
prevailing hydrologic balance at the mine-site and in associated offsite areas and to the 
quality and quantity of water in surface and ground water systems both during arid after 
surface coal mining operations and during reclamation . . . .” 30 C.F.R. § 1265(b)(10); 
^^30 C.F.R. §§ 780.21(h); 816.41(a). 

Third, and more generally, the use of best available technology currently available 
shall be implemented to “minimize disturbances and adverse impacts of the operation on 
fish, wildlife, and related environmental values, and thieve enhancement of such 
resources where practicable.” 30 U.S.C. § I265(b)(24). 
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Fourth, SMCRA establishes that the bunien of proof with regard to whether the 
substantive regulatory requirements have been met rests squarely on the shoulders of the 
applicant — ^here, Peabody. 30 U.S.C. § 1260(b) (application must “affirmatively 
demonstrate”); 30 C.F.R. § 773.7 (“The applicant for a permit or revision of a permit 
shall have the burden of establishing that his application is in compliance with all the 
requirements of the regulatory program”). 

Fifth, OSM must make written findings on the basis of information in the record 
that, among other things, the application is “accurate and complete and that all 
requirements . . . have been complied with,” that an assessment of the “probable 
cumulative hydrologic impact of ail anticipated mining in the area” has been made and 
that the proposed operation “has been designed to prevent material damage to hydrologic 
balance outside the permit area.” 30 U.S.C. §§ 1260(b)(1), 1260(b)(2), 

C. Peabody is Ineligible for a Permit Because It is Currently in Violation 
of SMCRA Interim Program Requirements to “Minimize Disturbance 
to the Hydrological Balance^’ 

Peabody is now operating its Black Mesa mine under so-called “interim” or 
“initial” performance regulations. 30 C.F.R. § 715. These regulations set forth specific 
requirements applicable to protection of ground and surface waters and protection of the 
hydrologic balance. Id In particular, Peabody is, and has been, required to “plan and 
conduct coal mining and reclamation operations to minimize disturbance to the prevailing 
hydrologic balance in order to prevent long-term adverse change in the hydrologic 
balance that could result fi-om surface coal mining and reclamation operations, both on- 
and off-site.” 30 C.F.R. § 715.17. Furthermore, the initial regulations stipulate that 
“[c]hanges in water . . . quantity, in the depth to ground water . . . shall be minimized . . 


Peabody has failed to comply with these regulations. It has not planned or 
conducted operations so as to “minimize disturbance to the prevailing hydrologic 
balance” nor has the company “minimized” changes in water quantity and depth to 
groundwater. Data collected by Peabody and by the United States Geological Survey 
(“USGS”) (attached hereto and discussed in the attached report, Drawdown) demonstrate 
that the hydrologic balance has clearly been “disturbed.” Moreover, Peabody itself has 
acknowledged that drawdown associated with its operations is readily observable and is 
of notable spatial extent and dimension. Drawdown at 9; Peabody Probable 
Hydrologic Consequences Asssessment (Chapter 18 of Mining Application) (sometimes 
referred to herein as “PHC”) (2CX)2) at 65. 

Peabody’s failure to abide by OSM regulations has at least two significant 
components. First, Peabody has continued to pump approximately 4,100-4,400 acre/feet 
of high quality drinking water for industrial use in a 273 mile coal slurry every year 
notwithstanding the fact that oth^ options to transport coal exist and the water slurry 
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technology is demonstrably anachronistic and inappropriate in arid regions, such as the 
Black Mesa plateau. Drawdown at 5, 3 1-32. Peabody itself, in a written presentation 
that the Company has produced regarding water issues on Black Mesa, has acknowledged 
that alternatives to the use of the N-Aquifer exist. Peabody Lehman Brothers Powerpoint 
Presentation, “Arizona Operations” (enclosed with Exhibits to NRDC Comments). By 
employing a slurry technology — and in particular, one that uses the only high quality 
source of water on Black Mesa — in an arid region, Peabody has failed to comply with 30 
C.F.R. Section 715.17. Further, this approach patently fails to comply with the SMCRA 
mandate to use best available technology currently available to “minimize disturbances 
and adverse impacts of the operation on fish, wildlife, and related environmental values, 
and achieve eiihancement of such resources where practicable.” 30 U.S.C. § 

1265(b)(24); see generally Mining Application, Chapters 15-19. 

Second, even if one were to assume for the sake of argument that Peabody could 
employ its current slurry line, using N-Aquifer water, without such operation constituting 
a per se violation of the initial performance requirements of Part 71 5. 17, Peabody has 
otherwise failed to take steps that would “minimize disturbance to the prevailing 
hydrologic balance” and “minimize” changes in water quantity and depth to groundwater. 
For example, Peabody could, but has not, altered the mixture of N-Aquifer water and coal 
in the slurry to reduce water needs and it continues to use large amounts (approximately 
500 acre/feet per year) of N-Aquifer water for other mining-related uses. Drawdown at 5, 
32-33; Mining Application, Chapter 16 at 37 (“Peabody operates a wellfield . . . 
completed in the ... N Aquifer . . .for the coal slurry pipeline serving the Mohave 
Generating Station and for other operational uses”) (emphasis added). 

For these reasons, Peabody is in ongoing violation of federal regulations 
applicable to its operations. This violation is “unabated” and “uncorrected” pursuant to 
30 C.F.R. Section 773.12 (“permit eligibility determination”). OSM must review 
information submitted herein regarding this unabated and uncorrected violation of 
SMCRA pursuant to 30 C.F.R. Section 773.1 1 and must further find that Peabody is 
ineligible for permit issuance until and unless its use of the N-Aquifer ceases. 30 C.F.R. 
§§773.12 and 773.15. 

D. The Review of Probable Hydrologic Consequences in the Mining 
Application is Inadequate and Incomplete 

In addition to Peabody’s ongoing violation of OSM regulations, Peabody’s 
Mining Application must also be denied because the information presented in the Mining 
Application is inadequate and incomplete. OSM regulations require all applications for 
new or revised permits to contain a determination of the “probable hydrologic 
consequences (PHC) of the proposed operation upon the . . . quantity of surface and 
groimd water under seasonal flow conditions for the proposed permit and adjacent areas.” 
30 C.F.R. § 780.21(f), Among other things, the PHC shall contain findings on “whether 
adverse impacts may occur to the hydrologic balance” and “whether the proposed 
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operation . . . may result in . . , dimunition ... of a source of water “which is used for 
domestic ... or other legitimate purpose.” Id. at S 780.21(f)(3). 

The PHC prepared by Peabody, and contained in Chapter 18 of the Mining 
Application, is fundamentally flawed and fails to meet these regulatory requirements. 
Major flaws include the following: (1) the PHC ignores or seeks to minimize empirical 
data demonstrating a variety of material impacts to the N-Aquifer in favor of theoretical 
modeling; (2) the PHC relies on a model which, on its face, is inadequate to address all 
relevant consequences of mining on the hydrologic balance (and associated, existing 
Cumulative Hydrologic Impact Assessment (“CHIA”) factors established by OSM); (3) 
the Peabody model is otherwise flawed in important ways that destroy its utility and 
credibility, including its theoretic postulation of a nearly unlimited supply of water to 
replace water pumped by Peabody and mask the effects of Peabody pumping; (4) the 
PHC fails to directly address the CHIA criteria established by OSM; (5) the PHC fails, 
after noting that underground sources of drinking water will be diminished, to discuss 
alternative sources; and (6) the PHC fails to discuss in any fashion non-quantitative 
impacts associated with its quantitative impacts on the N-Aquifer. Each of these points is 
discussed in turn. 

First, the PHC fails to address data that have been collected by Peabody and the 
USGS that demonstrate a range of material impacts and damage to the N-Aquifer and 
hydrologic balance on Black Mesa. The PHC completely fails to discuss most empirical 
data, even though this data is part of existing monitoring programs discussed by Peabody 
and/or is published by the USGS. See Mining Application at Chapters 15-16. Even if 
Peabody disagrees that it bears significant responsibility for the impacts identified by the 
data, there is no basis to fail to disclose them in connection with the PHC. These 
impacts include drawdown of water levels in the N-Aquifer by 1 00 feet or more; 
diminishment of flow by more than 30% from seven of nine monitored N-Aquifer 
springs; and other strong indications of substantial reductions in flow in washes. See 
Drawdown at 6-12 (citing USGS regional monitoring reports and relying on data 
published therein). Moreover, Peabody’s PHC predicts massive additional drawdown, 
noting that for Scenario I, water levels will decline by more than 600 feet beneath the 
Mesa in 2023 and will not have fully recovered in 2054. Mining Application, Chapter 1 8 
at 73. 


While modeling techniques may be a permissible component of a Mining 
Application, the “PHC determination shall be based on baseline hydrologic, geologic and 
other information collected for the permit application . . . .” 30 C.F.R. § 780.21(f)(1). It 
does not appear that baseline data have played any material role in the analysis contained 
in the PHC. In particular, Peabody’s own data, and data set forth in Drawdown, 
evidence a range of hydrologic balance disturbances, but these impacts are simply 
discounted by Peabody. This is improper. See 48 Fed. Reg. 43956 (September 26, 1983) 
(discussion of Section 780.21(d)). 
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Second, Peabody relies heavily on a model of the N>Aquifer in order to support 
its claims that impacts to the N- Aquifer are minimal. Mining Application, Chapter 1 8 at 
39 (“model”). However, Peabody admits that the model has insufficient resolution to 
address a critical issue: diminishment of flow at sacred and other springs in tiie area. Id 
(“the models are not of sufficient resolution to simulate flow at individual springs . . . ”). 

The impact of Peabody’s activities on spring flow is, and has always been, a 
central hydrogeologic issue. For example, one of the four CHIA criteria established by 
OSM establishes a material dama^ threshold of 10% reduction in spring flow. 
Cumulative Hydrogeologic Impact Assessment of Peabody Coal Company Black Mesa 
Mine/Kayenta Mine (1989). Yet, Peabody’s model simply does not address this issue, 
thereby precluding OSM from assessing impacts to individual springs, many of which are 
integral religiously and culturally to the Hopi in addition to serving as sources of potable 
water. Drawdown at 24. 

Third, the Peabody model is otherwise fatally flawed. As documented in the 
attached report from expert hydrogeologists and metiers with LFR, the Peabody model 
has numerous inconsistencies and significant problems. Chief among them, the Peabody 
model artificially creates a n^ly limitless supply of water residing in the D Aquifer that 
“replaces” water pumped from the und^-lying N-Aquifer by the coal company for use in 
its operations. This element of the model fundamentally obscures impacts and minimizes 
Peabody’s proportional role in those that are identified. In short, as more fully discussed 
in the attached LFR report, the Peabody model is inadequate to support the conclusions 
contained in the PHC nor is it capable of supporting a finding by OSM that material 
damage, or other disturbances to the hydrologic balance, will not occur as a result of 
Peabody operations. See Kuhnel & Cross, A Technical Review of ‘A Three-Dimensional 
Flow Model of the D and N Aquifers’ prepared by HIS Geotrans and Waterstone, for the 
Peabody Western Coal Company, September 1999” (LFR, 2002) (submitted herewith). 

It is instructive that the PHC contains significant caveats about the utility of the 
model. For example, Peabody acknowledges that the agreement between the model and 
observed water levels (alleged by Peabody) “does not necessarily mean that the 
predictions will be accurate.” Mining Application, Chapter 18 at 46. Peabody notes that 
“[e]arlier models produced reasonably good agreement with water-level change 
information available at the time of their calibration, but the agreement of measured and 
simulated water-level changes degraded with increasing time.” Id. 

Fourth, the PHC fails to directly and meaningfully address existing standards, 
both administrative and regulatory. While, as discussed below, the CHIA is inadequate 
and in need of update, it is notable that the PHC fails to identify or relate its findings and 
claims to the CHIA or another objective standard or standards. For example, the PHC 
fails to directly address the applicable regulatory standard, which requires a finding to be 
made about whether “adverse impacts may occur to the hydrologic balance.” 30 C.F.R. § 
780.21(f)(3). Instead, the PHC analyzes “significant” impacts (see PHC at 1 19), a point 
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of reference that is not defined and that in any case fails to illuminate a range of possible 
adverse impacts. 

Moreover, the PHC ignores the fundamental hydrology concept of “safe yield,” 
which essentially posits that withdrawals fiom an aquifer should be in balance (no greater 
than) annual recharge. Peabody acknowledges in its PHC that “uncertainty in recharge 
rates remain.” PHC at 45. Peabody further notes that the USGS (Lopes and Hoffman, 

1 997) most recently estimated a recharge rate for the N-Aquifer approximately one-half 
of previous assumptions. Id. (Peabody posits this reduced rate to be approximately 6500 
acre feet/year.) Peabody’s seeks authority to withdrawal nearly this amount of water by 
itself from the N-Aquifer — 5700 acre-feet/year. When Peabody’s withdrawals are added 
to domestic withdrawals of approximately 1500 acre-feet/year, safe yield is exceeded 
substantially. Drawdown at 16. Further, if one assumes that the recently announced 
Hopi Tribe-Reliant Energy coal-fired plant would use even 2000 acre-feet/year from the 
N-Aquifer, withdrawals from the N-Aquifer in the near-term would begin to approach the 
Safe Yield of the N-Aquifer even if it were twice the 6500 acre-feet/year figure that 
Peabody attributes to Lopes and Hoffman. This is especially true if additional 
withdrawals are made from the N-Aquifer by the tribes in the coming years. 

In all of these respects, Peabody fails to relate its findings and claims to governing 
and objective hydrology standards and, accordingly, fails to provide a PHC that is legally 
adequate and useful to OSM and others. 

Fifth, the PHC does not discuss the availability of alternative sources of water, 
even though it clearly acknowledges that drawdown will occur in the N-Aquifer, and the 
aquifer will be diminished, as a result of mining withdrawals. This violates OSM 
regulations. 30 C.F.R. § 780.21(e) (“if the PHC determination . . . indicates that the 
proposed mining operation may proximately result in . . . dimunition ... of an 
underground . . . source of water within the proposed permit or adjacent areas which is 
used for domestic, agricultural, industrial or other legitimate purpose, then the application 
shall contain information on water availability and alternative water sources”). 

Sixth, nowhere does the PHC discuss the fact that the use of N-Aquifer water for 
coal slurry operations impacts the cultural and religious beliefs of many Hopi and Navajo 
on the Black Mesa plateau. While the PHC is inadequate from a purely quantitative, 
“standard” hydrogeologic construct (as discussed herein), there can be no doubt that the 
industrial extraction of billion of gallons of drinking water has serious cultural and 
religious implications even if, for the sake of argument, it were assumed that “standard” 
concepts of hydrogeology, such as safe yield, for example, were not offended. Many 
Hopi and others have discussed these impacts in the administrative record (see 
Drawdown at 24) related to the EIS process in the late 1980s and early 1990s. Yet, these 
impacts, although well-known, receive precisely no attention by Peabody. This violates 
OSM regulations (among other laws). See Natural Resources Defense Council, et al. v. 
Office of Surface Minins Reclamation and Enforcement 89 IBLA 1 (1985) (noting that 
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“Congress intended the assessment of imp^ts on hydrology to be comprehensive . . . 
[including] not only definite impacts or evai only quantifiable ones.”) 

E. Peabody’s Mining Application is Incomplete 

Among its other flaws, as discussed herein, the Mining Application fails to 
include empirical monitoring data sufficient to fully assess the probable cumulative 
hydrologic impacts. 30 C.F.R. § 780.21(c). In particular, as noted above, Peabody’s 
PHC fails to address flows from springs. Further, monitoring data is often incomplete or 
of insufficient sensitivity. For example, direct data regarding water quality is lacking 
{Drawdown at 9); and information about flows in washes is complicated by the error 
range of monitoring equipment {Drawdown at 1 1). These problems interfere with the 
application of at least two of the four criteria in the CHIA. 

Moreover, as a whole, the monitoring program is flawed in scope and focus. 

OSM itself has noted that the program “is at best an early warning system in that it is 
indicative rather than deterministic and is not set up to specifically address many of the 
criter[ia] . . . The bottom line is that ... we need to tailor the current monitoring program 
in such a way as to more specifically address the above criteria and in a deterministic 
fashion.” Drawdown at 13. For these reasons, “the permit shall not be approved until 
the necessary hydrologic . . . information is available to the regulatory au&ority.” 30 
C.F.R.§ 780.21(c)(3). 

F. The Existing CHIA is Inadequate and Must be Updated 

While Peabody must submit adequate hydrologic assessments and plans in the 
Mining Application, OSM must prepare an adequate CHIA (cumulative hydrologic 
impact assessment). 30 C.F.R. § 780.21(g). The CHIA, among other things, must be 
sufficient to determine whether the proposed operation has been designed to prevent 
material damage to the hydrologic balance outside the permit area and also assess the 
impacts of all anticipated mining upon surface and ground water systems in the area. Id. 
When an application for a permit revision has been received — as here — OSM must 
review it and “determine whether a new or updated CHIA shall be required.” Id. at S 
780.21(g)(2). 

In this case, the record demonstrates that the existing 1 989 CHIA is inadequate to 
fulfill the applicable regulatory requirements. First, the existing CHIA is more than a 
decade old, and the administrative record does not contain any evidence supporting the 
sufficiency of the four adopted groundwater criteria to prevent material damage. Second, 
the CHIA criteria are not supported by adequate modeling or data collection. OSM has 
not been able to assess criteria 3 and 4 since 1994, due to modeling inadequacy. 
Drawdown at 42. Third, the existing CHIA is extremely difficult to assess, due to lack of 
information about baseline conditions. Drawdown at 50. Fourth, most of the criteria 
themselves are not sufficiently protective of the N-Aquifer, in part because of their 
reliance on modeling information. Id The attached report from LFR, entitled 
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“Evaluation of Cumulative Hydrologic Impacts on the N-Aquifer” (2000), discusses in 
detail these and other flaws evident in the current CHIA, 

Apart from these issues, the existing CHIA also fails to adequately assess 
probable impacts associated with Peabody’s revised mining plan. As noted, the CHIA is 
well over a decade old. The Mining Application includes a new request to increase by 
more than 30% annual withdrawals from the N-Aquifer, a massive increase from 
approximately 4000 to 5700 acre feet. Even PealxKly acknowledges this pumping 
scenario will drastically affect drawdown. PHC at 73 (maximum drawdown beneath 
leasehold 655 feet in 2023). The CHIA must, but does not, consider the mining plan now 
before OSM. 48 Fed. Reg. 43956 (September 26, 1998) (OSM regulations require “that 
the CHIA will be updated, if necessary, whenever there are changes to the approved 
permit”). 

Furthermore, a CHIA must consider the impacts of “all anticipated” mining. 30 
C.F.R. § 780.21(g). Recently, the Hopi Tribe announced that it has signed ajoint 
development agreement with a subsidiary of Reliant Resources Inc. of Houston, Texas, to 
explore building a 1,200-megawatt, coal-fired generating station on the reservation. 
Anzors Daily Sun (April 6, 2002). This plant will require water fmm groundwater 
aquifem for cooling. The impact of this new plant, in addition to those impacts related to 
Peabody’s proposed operations, must be considered in the CHIA and the PHC — 
something that has not happened to date. 

For these reasons, OSM must prepare and circulate for comment a new CHIA. 
This responsibility is enhanced by the redity that “the CHIA is particularly important in 
the West.” Environmental Regulation of Coal Mining: SMCRA ’s Second Decade (ELI 
1991) at 160. “The Office of Technology Assessment has noted that the complex 
geology and slow recharge rate of western aquifers make hydrologic impacts difficult to 
project.” Environmental Regulation of Coal Mining: SMCRA ’s Second Decade (ELI 
1991) at 160, citing Office of Technology Assessment, Western Surface Mine Permitting 
and Reclamation 1 (1986) (“similarly, the slow recharge rate of some Western aquifers 
makes it difficult to judge the effectiveness of current plans for restoration of the 
hydrologic balance until years after the final bond release”). For these reasons, an 
updated and sufficiently protective CHIA is an absolute necessity. 

G. The Mining Application is Inconsistent with Requirements to Protect 
the Hydrological Balance 

Finally, federal regulations require that “[a]ll surface mining . . . shall be 
conducted to minimize disturbance of the hydrologic balance within the permit and 
adjacent areas [and] to prevent material damage.” 30 C.F.R. § 816.41(a). These are 
separate requirements. See 48 Fed. Reg. 43956 (September 26, 1983). A hydrologic 
reclamation plan shall be submitted to show how these, and related requirements, will be 
met. 30 C.F.R. § 780.21(h). “It shall contain the steps to be taken during mining and 
reclamation through bond release to minimize disturbances to the hydrologic balance 
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within the permit or adjacent areas; . . . and to protect the rights of present water users.” 
Id, This plan further shall include a monitoring plan that describes how data collected 
can be used to determine impacts of the operation on the hydrologic balance. 30 C.F.R. § 
780.21(i). 

Peabody has met none of these requirements. 

First, as documented herein, in no way can Peabody’s plan to increase 
withdrawals from the sole source of drinking water on Black Mesa — ^to nearly two billion 
gallon per year — ^meet the requirement to “minimize disturbance” to the hydrologic 
balance. The PHC itself documents Peabody’s admitted responsibility for massive 
increases in the depth to groundwater — changes in the hydrologic balance that Peabody’s 
own figures show are pervasive throughout the Mesa. Mining Application, 

Chapter 18, Figures 19b and 19d. These changes, even assuming for the sake of 
argument that they will not cause material damage, clearly fail these corollary OSM 
requirements. Peabody, far from minimizing impacts, actually proposes to exacerbate 
them, as documented in the company’s PHC. Moreover, Peabody totally fails to propose 
any “steps to be taken during mining and reclamation” that would minimize impacts, 
such as ceasing its use of N-Aquifer water for other operational needs, changing its 
water-coal mixture in the slurry, using reclaimed water or other water sources as a slurry 
ingredient, or not using water at all to transport coal. Drawdown 16, 31-32. Given 
the fact that analysis of the existing CHIA, as well as the draft criteria considered by 
OSM in the late 1980s, indicates material damage, Peabody’s failure is all the more 
glaring — and OSM’s duty to enforce this SMCRA requirement all the more evident. 

Second, Peabody completely ignores the requirement that its monitoring plan 
“shall describe how the data may be used to determine the impacts of the operation on the 
hydrologic balance.” 30 C.F.R. § 780.21(h)(i). When Peabody’s plan is reviewed, it is 
patent that there is no discussion at all about this critical issue — one that completely 
precludes use of empirical data to assess the N-Aquifer. See Mining Application, 

Chapter 16. 

For example, Peabody’s discussion of spring monitoring is typically oblique and 
inconsistent with OSM regulations. Peabody’s discussion generally describes situations 
in which Peabody may review spring data for impacts caused by mining, but it fails to 
define a single term; fails to describe even generally what would constitute a 
“detrimental” impact; and, in sum, provides none of the expressly required information. 
See Mining Application, Chapter 1 6 at 54-55. Indeed, in some cases, the lack of any 
express guideline is simply acknowledged by Peabody, as where it states that assessment 
of diffuse seepage “is a judgment call by the field technician on a case by case basis.” Id. 
at 55. Peabody goes on to note that no flow value will be assigned if the technician does 
not “feel comfortable” doing so. Id 
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H. OSM Cannot Lawfully Make Findings Necessary to Issue the Permit 

For all of these reasons, and those discussed elsewhere in this comment letter, 
OSM cannot comply with regulations that require certain written findings to be made 
before a permit is issued. 30 C.F.R. § 773.15. In particular, OSM cannot find that “the 
applicant has complied with all requirements of the Act and the regulatory program.” Id. 
at § 773.15(a). Nor can OSM presently find that the “regulatory authority has made ah 
assessment of the probable cumulative impacts of all anticipated coal mining on the 
hydrologic balance in the cumulative impact area and has determined that the proposed 
operation has been designed to prevent material damage to the hydrologic balance outside 
the permit area.” Id. at § 773.15(j). 

11. Fish, Wildlife and Plants 

Peabody’s Application should also be rejected because of its potential impact on 
sensitive fish, wildlife and plants in the Black Mesa region. Extending the life of the 
Black Mesa mine, adding the J-23 coal reserve area to the mine, approving the 
construction a new haulroad, and authorizing die creation of fourteen new sediment 
structures are all actions that may have serious negative effects on federally protected 
fish, wildlife and plants. First, Peabody has failed to show that its Mining Application 
will not effect plants or animals protected by the federal Endangered Species Act 
(“ESA”), 16 U.S.C. § 1532, et seq. Second, the Mining Application raises significant 
questions about its compliance with the Migratory Bird Treaty Act (“MBTA”), 16 U.S.C. 
§ 703 et seq .. and the Bald and Golden Eagles Protection Act, 6 U.S.C. § 668 et seq. 
Peabody’s Mining Application must therefore be rejected. 

A. The Endangered Species Act 

Passed nearly unanimously,^ the federal Endangered Species Act (“ESA”), 16 
U.S.C. § 1532, « seq.. announced Congress’s determination that saving the nation’s fish 
and wildlife would become the federal government’s “first priority.” Tennessee Valiev 
Authority v. Hill. 437 U.S. 153, 185 (1978). In order to accomplish this goal, the ESA 
provides a comprehensive statutory structure to safeguard the survival and recovery of 
species threatened with extinction. Two of the ESA’s mandates have particular relevance 
to the Mining Application. First, the ESA requires OSM to ensure that “any action” it 
authorizes, funds, or carries out “is not likely to jeopardize the continued existence of any 
endangered species or threatened species or result in the destruction or adverse 
modifications of habitat or such species which is determined ... to be critical.” 16 
U.S.C. § 1536(a)(2). Second, the ESA requires that before Peabody may “take” any 
endangered or threatened species in connection with its mining activities, the U.S. Fish 


The Senate enacted the ESA unanimously; in the House there were only four dissenting 
votes. 119 Cong. Rec. 25,694, 42,915 (1973). 



481 


NRDC et al. Comments on Peabody Mining Application 
April 26, 2002 
Page 13 

and Wildlife Service must first issue Peabody a “incidental take permit” accompanied by 
a legally valid “biological opinion.” 16 U.S.C. § 1536(a). 

OSM’s own regulations recognize the importance of making certain that 
applicants for surface mining permits (or significant permit revisions) satisfy these strict 
requirements. Under OSM rules, all permit applicants are required to “affirmatively 
demonstrate” that any proposed mining operations “would not affect the continued 
existence of endangered or threatened species or result in destruction or adverse 
modification of their critical habitats.” 30 C.F.R. § 773.15. See also 30 C.F.R. § 816.97 
(prohibiting the conduct of any surface mining “which is likely to jeopardize the 
continued existence of endangered or threatened species ... or which is likely to result in 
the destruction or adverse modification of designated critical habitats of such species.”) 

The information provided by Peabody in its Mining Application does not even 
come close to satisfying this burden. Much of the biological data provided by Peabody is 
badly out of date or incomplete. The more recent biological surveys are too narrow, and 
there are indications that the methodologies used to conduct those surveys are badly 
flawed. 


First, much of the biological data provided by Peabody in its initial permit 
application is now badly out of date. Initial baseline fish and wildlife studies for the 
Black Mesa leasehold were conducted between 1979 and 1983.^ Mining Application, 
Chapter 10, at 1. In short, over twenty years have passed since Peabody’s initial studies 
were conducted. Although the studies have been revised sporadically since over the 
years, neither the scope nor the depth of these revisions is explained by the Mining 
Application. Based upon the footers in Chapter 10, however, it appears that there has 
been no revision to the biological data — ^with the exception of a narrow study of the 
proposed haulroad corridor (discussed below) — since 1994.“ A seven year gap in 


^ As discussed below, it is important to note that these studies did not actually involve the 
placement of survey sights on the J-23 area itself. 

^ Specifically, Chapter 10 indicates the following updates to the biological data: (1) a 
Vegetation and Wildlife Resources Report was completed in 1984 (Application, Chapter 
10, p. 3,); (2) Chapter lO’s “Results and Discussion of the Fish and Wildlife Resource 
Studies,” its discussion of mule deer surveys, the “Aquatic Commimities” section, the 
“Important Habitats” section and Tables 1, 2, and 22 were revised in December of 1986 
(Application, Chapter 10, pp. 16, 54, 57.); (3) Tables 16, portions of the “Impact 
Analysis” section, and portions of Chapter lO’s bibliography were revised in December 
of 1988 (Application, Chapter 10, p. 47, 75); (4) The “List of Tables,” “Important 
Wildlife Species” section, and “Wildlife Resources Protection” section was revised in 
September of 1993 (Application, Chapter 10, pp. ii, 64, 70); the Index, List of Tables, 
“Mixed Conifer Woodland” section, and Tables 28 and 30 were revised in 1994 
(Application, Chapter 10, p. i, iii, 14, 66, 71); and (5) Attachment 3 was added to Chapter 
10 in 1995. 
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biological data about the presence of protected species in the le^e area is simply not 
sufficient to demonstrate that Peabody’s proposed activities will not jeopardize federally 
listed species or result in their take. At a minimum, OSM must require Peabody to 
completely update its survey data for the Black Mesa Mine. 

This is especially true with respect to the J-23 coal area, which Peabody now 
proposes to transfer into the Black Mesa mine complex.^ Letter from Randy Lehn to 
Jerry Gavette dated 1/17/02 at 1. There has been virtually no biological data collected 
about J-23. Indeed, an examination of Figure 1 in Chapter 10 shows that Peabody has 
not surveyed the J-19, J-20, J-21> and J-23 areas since 1983. Mining Application, 

Chapter 10 at 2. More disturbingly, a map of the sampling sites (found at Figure 2) 
reveals that none of the wildlife sampling sites used to compile Chapter 1 0 ’ s data were 
located in the J-23 area. Wildlife surve)^ conducted last year and provided with 
Peabody’s Application also were limited to the proposed alignments for the haulroads 
and deadhead connecting J-23 to the Black Mesa Mine coal preparation facilities. 

Mining Application, Chapter 10 at Attachment 4 at 1.* These surveys therefore did not 
include the vast majority of J-23 itself, but only narrow bands of habitat between J-23 and 
the rest of the Black Mesa Mine. In short, Peabody simply has not provided OSM with 
sufficient information about the biological communities inhabiting the J-23 area. 
Accordingly, before OSM can grant Peabody’s application it must require Peabody to 
conduct a biological vegetation survey of J-23. 

Second, there are serious, substantive problems with the biological studies that 
Peabody has conducted. For example, the 2001 Biological Report conducted by SWCA, 
Inc. of the haulroad transportation corridors did not properly survey for the presence of 
northern goshawks. 

Chapter 10 notes that multiple breeding pairs of northern goshawks have been 
reported in the Black Mesa area between 1982 and 1985. Mining Application, Chapter 


^ As we argue above, because Peabody proposes to extend the life of the mine until 2016, 
its argument that OSM should “limit its review to only the materials in the application 
that are changing as a result of this and the August 10, 2001, submittals” is wrong. Letter 
from Randy Lehn to Jerry Gavette dated 1/17/02 at 1. To the contrary, because Peabody 
has proposed a significant revision to the entire Black Mesa permit (by extending the life 
of the mine) OSM is obligated to conduct a new, and thorough, review of the entire 
mining application. However, even if OSM accepts Peabody’s suggestion to limit the 
scope of its review — ^which it should not — OSM must at a minimum conduct a thorough 
review of the consequences of mining in the J-23 area (which Peabody now proposes to 
transfer to the Black Mesa mine in its entirety) rather than limiting its inquiry to the 
haulroad transportation corridors, as Peabody urges. Id 

^ Peabody’s updated vegetation surveys, conducted by ESCO Associates, are similarly 
limited to the “study of the J23 Conveyor Alternative Routs (Project Area).” Chapter 10, 
ESCO Study at 1. 
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10, Table 16.) Chapter 10 also states that the northern goshawk’s preferred habitat is 
pinyon-juniper woodlands. Mining Application, Chapter 10, Table 1. Granting 
Peabody’s Application would result in the disturbance of 2,260.3 acres of pinyon-juniper 
woodland in the J-23 area alone. Mining Application, Chapter 9, Table 19. Yet despite 
the obvious potential of Peabody’s activities to disturb this species, SWCA conducted 
only two surveys for northern goshawk (the first on June 7-9, 2000 and the second on 
June 27-29, 2000). Mining Application, Chapter 10, Attachment 4 at 5. The fact that no 
northern goshawks were found during either of these survey periods should be given little 
weight given that SWCA’s notes that “[o]n Black Mesa, northern goshawks are common 
winter visitors.” Mining Application, Chapter 10, Attachment 4 at 6 (emphasis added).) 
Nor is this the only major oversight in SWCA’s biological surveys. For example, SWCA 
admits that “species-specific surveys for the Navajo Mountain Mexican vole were not 
conducted.” Mining Application, Chapter 10, Attachment 4 at 5, 

Peabody’s older biological surveys suffer from similar flaws. For example 
Peabody has never conducted a detailed bat survey of the lease area, which is why the list 
of bat species are considered of “probably occurrence” rather than of recorded 
occurrence. Mining Application, Chapter 10 at 8. Similarly, other than a very brief 
discussion of aquatic community surveys. Chapter 10 provides no information on the 
methods of surveying for reptiles and amphibians. See Mining Application, Chapter 10, 
p, 9. Indeed, of the 56 species analyzed as part of the Listed Species Analysis (Chapter 
10, Table 28, p, 66-67), only two species, the Mexican Spotted Owl and black-footed 
ferret, appear to have received updated analysis as part of the current Permit Application. 

Another problem with the biological analysis in Peabody’s Application is its 
failure to take into account the effect that systematically drawing down the N-Aquifer 
will have on species dependent upon riparian or aquatic areas. As we have pointed out 
herein, there is substantial evidence that the N-Aquifer is suffering signs of material 
damage Indeed, the USGS’s own data shows that discharges to local springs and washes 
fed by the N-Aquifer, including many washes that are tributaries of the Little Colorado 
River, have declined markedly in recent years. Peabody’s withdrawal of N-Aquifer water 
to feed its coal operations causes these declines. 

In Chapter 10, Peabody acknowledges that several endangered and threatened 
species are known to exist in the Black Mesa region and are dependant upon the aquatic 
and riparian habitats that are fed by the N-Aquifer. For example, a population of 
humpback chubs IGila cvnhal . a federally endangered species, can be found in the 
confluence of the Little Colorado River. Mining Application, Chapter 10 at 68. As 
Peabody itself acknowledges, when it commented on the Environmental Impact 
Statement for the Black Mesa Mine, the United States Fish and Wildlife Service noted 
the potential for Peabody’s use of N-Aquifer water to negatively effect streamflows to the 
Little Colorado River. According to Peabody: 
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USFWS expressed concern that mining-related surface water depletions in 

the Moenkopi and Dinnebito drainages, both tributary to the Colorado 

River, might reduce streamflow in the Little Colorado. 

Mining Application, Chapter 10, p. 68.’ Although Peabody goes on to dismiss this 
concern as impounded based on the CHIA, OSM lias itself acknowledged that the CHIA 
is badly out of date and needs to be updated. Drawdown at 15. Indeed, there is 
considerable evidence, discussed above, that Peabody’s N-Aquifer withdrawals are 
causing a reduction in flows to both the Moenkopi and-Dinnebito drainages. USGS’s 
data, for example, show that since the early 1 980’s, discharges to Moenkopi Wash have 
decline by approximately 25 percent. Drawdown at 1 1. 

Nor is the humpback chub the only federally protected species that may be 
affected by a decline in discharge to springs and washes caused by Peabody’s mining. 

The razorback sucker tXviauchen texanusi . listed as endangered, can also be found in the 
Little Colorado River, (Mining Application, Chapter 10, p. 68.), and populations of 
southwestern willow flycatchers, also listed as endangered, depend upon the Little 
Colorado’s riparian habitat Mining Application, Chapter 10, p. 71j. Finally, the Navajo 
sedge is a federally threatened plant entirely dependent upon pinyon-juniper seep/spring 
habitats. Navajo sedge populations can be found within six miles of the mine’s leased 
area and the population to the southwest (Mining Application, Chapter 9 p, 65a,) may 
suffer from Peabody’s drawdown of the N-Aquifer. Despite this fact, however, 
Peabody’s Application does not offer any new or updated analysis of the mine's potential 
to affect these species. 

Given all of these deficiencies and problems, OSM simply cannot conclude that 
Peabody’s Application will not jeopardize the existence of an endangered or threatened 
species or result in the adverse modification of its critical habitat. Certainly, Peabody has 
far fi-om met its burden to “affirmatively demonstrate” that fact. 30C.F.R. § 773.15. 
Moreover, it is plain from even the spotty and out-of-date biological data that Peabody 
has compiled that OSM must at a minimum prepare a Biological Assessment for the 
United States Fish and Wildlife Service’s review, engage in “formal consultations” with 
the Service, and await the preparation of a “Biological Opinion” ftom Service personnel 
before it may approve Peabody’s Application. Kendall’s Concerned Area Residents . 129 
IBLAS 130 141-42 (1994); see also Greenpeace v. National Marine Fisheries Serv. . 80 F. 
Supp. 2d 1 137 (W.D. Wa. 2000) (noting that “[djuring consultation or re-initiation of 
consultation, an agency can take no action that constitutes an irreversible or irretrievable 
commitment of resources which has the effect of foreclosing the formulation or 
implementation of reasonable and prudent alternatives.”). Peabody has failed to provide 
OSM with enough information to even begin meaningful formal consultations. 
Accordingly, Peabody’s Mining Application must be denied. 


’ See Memorandum from Field Supervisor to Chief, Federal Programs Division, Office of 
Surface Mining, Reclamation and Enforcement dated 8/30/89 at 1 . i 
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B. The Migratory Bird Treaty Act and Bald and Golden Eagle 
Protection Act 

In addition to its potential impact on threatened and endangered species, 
Peabody’s mining activities may also result in the take of migratory birds as well as bald 
and golden eagles. Both the Migratory Bird Treaty Act (“MBTA”), 16 U.S.C. § 703 et, 
seq. . and the Bald and Golden Eagles Protection Act (“Eagles Protection Act”), 16 U.S.C. 
§ 668 et seq. . prohibit any such take. 

The Eagles Protection Act states that no one shall “take, possess, sell, purchase, 
barter, offer to sell, purchase or barter, transport, export or import, at any time or in any 
manner any bald eagle commonly known as the American eagle or any golden eagle, 
alive or dead, or any part, nest, or egg thereof of the foregoing eagles.” 16 U.S.C. § 668. 
Similarly, the MBTA, provides that “[i]t shall be unlawful at any time, by any means or 
in any manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or kill ... any 
migratory bird.” 16 U.S.C. § 703. OSM’s regulations also prohibit any surface mining 
activity that “would result in the unlawful taking of a bold or golden eagle, its nest, or 
any of its eggs.” 30 C.F.R. § 8 16.97. 

While the MBTA does not prohibit the indirect taking of migratoiy birds caused 
by habitat modification, Seattle Audubon Society v. United States Forest Service. 952 
F.2d 297 (9th Cir. 1991), courts have long held that actions which cause the direct death 
of migratory birds violate the MBTA. For example, the MBTA prohibits the 
unintentional poisoning of migratory birds from toxic substances. United States v. FMC 
Com.. 572 F.2d 902 (2d Cir. 1978) (killing migratory birds by dumping waste water); 
United States v. Corbin Farm Serv. . 444 F. Supp. 510 (E.D. Cal, 1978) Qdlling migratory 
birds from misapplication of pesticide). Similarly, operators of electric transmission lines 
that kill migratory birds may be held liable under the MBTA. United States of America 
V. Moon Lake Electric Ass’n.. Inc. . 45 F. Supp. 2d 1070, 1084 (D. Colo. 1999). This 
principle has been extended to hardrock mining, where cyanide laced settling ponds often 
cause the death of migratory birds. See United States v. Kennecott Communications 
Coro. . No. N-90-16M (D. Nev. Mar. 8, 1990); United States v. Echo Bay Minerals Co. . 
No. CR N-90-52HDM (D. Nev. 1 990); United Slates v. Nerco-Delamar Co. (a.k.a 
Delamar Silver Mine), No. CR 91-032-S-HLR (D. Idaho Apr. 21, 1992). Similarly, 
Courts have held that habitat modification that causes the direct death of migratory birds 
may violate the MBTA. See, e.g. . Sierra Club v. Martin . 933 F. Supp. 1559, 1565 (N.D. 
Ga. 1996) (enjoining Forest Service authorized timber harvest that would result in the 
deaths of migratory songbirds'): Sierra Club v. USDA. No. 94-CV-4061-JPG (S.D. 111. 
Sept. 25, 1995) (remanding Management Plan to the Forest Service where the Plan 
allowed logging during the nesting season). Surface mining operations, no less than 
logging, may result in the death or injury of migratory birds. 

These cases’ rationales apply with equal force to the Eagle Protection Act. Moon 
Lake Electric Ass’n.. Inc. . 45 F. Supp. 2d at 1087. Indeed, OSM’s regulations explicitly 
recognize the danger that mining operations pose to eagles, going so far as to require 
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mining operators to “promptly report” any golden or bald eagle nests within a mine 
permit area. 30 C.F.R. § 816.97. 

Nor can there be any question diat both eagles and migratory birds may be found 
in significant numbers throughout the Black Mesa Mine. Over 200 species of birds, 
including 22 species of raptors (and both golden and bald eagles), have been recorded 
within the Black Mesa leasehold. Mining Application, Chapter 1 0 Table 1,16. Over 30 
percent of these bird can be found in the lease ^ea’s pinyon-juniper woodlands (that 
habitat that dominates the J-23 area). Id at Table 2, p. 25. Moreover, the majority of 
these bird species are protected under the Migratory Bird Treaty Act. See 50 C.F.R. § 
10.13 (listing birds species protected under the MBTA). Indeed, every bird found in a 
survey of the J-20 and J-21 areas (which are adjacent to J-23) between 1982 and 1983 are 
protected under the MBTA. Despite this fact, however, Peabody has not conducted any 
studies within the last seven y^rs to catalogue the range and densities of MBTA 
protected species on the leasehold. Nor, to our knowledge, has Peabody conducted any 
recent surveys for golden or bald eagle nests, with the exception of the single narrow 
SWCA survey (discussed above).* 

Given the obvious abundance of migratory birds or eagles in the Black Mesa 
region, it is possible — if not highly likely — that sxirface mining operations in the mine 
area generally, and J'-23 in particular, will directly cause the death of migratory birds or 
the destruction of their nests and eggs. This is especially true because Peabody simply 
has no idea of the location or densities of migratory birds and eagles on the leasehold. 
Peabody has also failed to propose taking any steps (such as refraining from mining 
activity during nestir^ and fledgling seasons) to minimize the death or injury to 
migratory birds. OSM should therefore deny Peabody’s Application. 


* Another area that Peabody has provided scant analysis of is the potential effect on 
migratory birds of constructing 14 new sediments structures. As discussed above, it is 
well established that sediment structures that contain chemicals toxic to migratory birds 
may effect a “taking” under the MBTA. See United States v. Kennecott Communications 
Corp.. No. N-90-16M (D. Nev. Mar. 8, 1990). Many of these sediment structures — which 
are essentially designed to function as retention basins for water contaminated by 
Peabody’s mining activities — will attract migratory birds. However, Peabody does not 
anaiy^ the potential hazards that the sediment structures pose to wildlife nor has 
Peabody de.signed any netting or covers for these basins. See 30 C.F.R. § 819.97(e)(3) 
(requiring mining operators to “fence, cover, or use other appropriate methods to exclude 
wildlife from ponds which contain hazardous concentrations of toxic forming- 
materials.”). 
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II. Conclusion 

Thank you for the opportunity to provide these written comments. Please do not 
hesitate to contact us if you have any questions or if we can provide any further 
assistance in this matter. We can be reached at (323) 934-6900. 


Sincerely, 



David S. Beckman 
Senior Attorney 

Andrew Wetzler 
Senior Project Attorney 


Enclosures 

cc: Mr. Vernon Masayesva, Executive Director, Black Mesa Trust 

Members of the Board of Directors, Black Mesa Trust 
Honorable Wayne Taylor, Chairman, Hopi Tribe 
Honorable Kelsey A. Begaye, President, Navajo Nation 
The Honorable John McCain, United States Senate 
The Honorable Gail Norton, Secretary of the Interior 

Denise Hoffiier-Brodsky, Esq., Sierra Club 
Andy Bessler, Sierra Club 

Mary O’Lone, Esq., Lawyers’ Committee for Human Rights 
John Humphrey, Esq., Shearman & Sterling 
Mark Tanney, Esq., Shearman & Sterling 
Mike Lessler, Legal Advisor, Black Mesa Trust 
Howard Shanker, Esq., Hagens Berman & Mitchell 



Howard M. Shanker 



April 26, 2002 


Via Federal Express Next Day Air 

Mr. Jerry D. Gavette 
Office of Surface Mining 
1999 Broadway, Suite 3320 
Denver, Colorado 80202-5733 . 

Re: Comments and Objections to the January 17, 2002 Peabody Western Coal 

Company Request to Lift the Administrative Delay on the Permanent 
Program Permit or Life-of- the-Mine Permit for the Black Mesa Mine and for 
Approval of Peabody’s Request to Incorporate the Mining Sequence for the J- 
23 Coal Reserve Area in the BM2P3 Application (hereinafter collectively 
referred to as the “Permit”). 

OSM Must Comply with the National Environmental Policy Act (“NEPA”) 
Before Deciding Whether or Not to Issue the Permit 


Dear Mr. Gavette: 

These Comments and Objections are submitted pursuant to 30 C.F.R. § 773.6(b), on 
behalf of: (1) the Sierra Club; (2) the Lawyer’s Committee for Civil Rights Under Law; (3) the 
Black Mesa Trust; (4) each of the directors of the Black Mesa Trust, as individuals; and (5) the 
Natural Resources Defense Council. Each of these individuals and organizations are submitting 
additional comments and data under separate cover, all of which are incorporated herein by this 
reference. 


BACKGROUND 

The Black Mesa Mine is currently authorized to operate by the OSMRE under Initial 
Program Permit AZ-OOOl and the administrative delay provisions of 30 C.F.R. §750.U(c). 
Permit AZ-OOOl was issued on January 29, 1982. Since Permit AZ-OOOi was issued before the 
promulgation of the permanent Indian land SMCRA regulations, Peabody filed another 
application for a permit on October 31, 1984, incorporating the information in the 1982 permit. 
On July 1 0, 1 985, OSM authorized Peabody to operate after May 28, 1 985 in the AZ-00 1 permit 
area. 
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In the mid- 1 980s, Peabody applied for a Ufe-of-the-mine mining plan and permit approval 
for the entire Black Mesa Complex. OSM’s decision on issuance of a pennit under the Indian 
lands permanent regulatory program has, however, administratively delayed by the Secretary 
of the Department of Interior due to ongoing discussions over the Little Colorado River litigation. 
See also C.F.R. § 750.1 1(c). Thus, the Kayenta Mine operates under the Permanent Program 
Permit AZ-OOOl and the Black Mesa Mine operates under Interim program Permit AZ-0001. 

In its letter requesting a revision to the Black Mesa Mine Permanent Program Permit 
(BM2P3) Application dated January !7, 2{K)2, Peabody requests approval to incorporate the 
mining sequence for the J-23 coal reserve area in the BM2P3 application. Peabody estimates that 
approval of the rsvisicn vdll extend the life of the Black Mesa mine until 20 1 6, with almost 6 1 .4 
million tons of coal produced between 2005 and 2016. Peabody projects that withdrawals of 
ground water from the N-aquifer will increase from 4,400 acre-feet to 5,700 acre-feet, annually. 


PEABODY’S PERMIT APPLICATION IS A SIGNIFICANT REVISION THAT MUST 

BE TREATED AS A NEW PERMIT APPLICATION FOR NEPA PURPOSES 

We understand that OSM may agree that the Permit application requests significant 
revisions that will need an Environmental Impact Statement {“EIS”). We agree with OSM’s 
conclusion in its letter of March 6 , 2002 to Vernon Masayesva that Peabody’s requested Pennit 
revision is significant under the regulations and should be treated as a new permit. 

Significant revisions trigger the requirement to treat the Permit application as new, i.e., 
undertake the NEPA process from the beginning and issue an EIS. See 30 C.F.R. § 
750.12(c)(3)(ii)(C) (“significant revisions shall be processed as if they are new applications . . 

The Part 750 regulations outline requirements for Surface Coal Mining and Reclamation 
Operaiions on Indian Lands. 30 C.F.R. Part 750. According to these regulations, applications for 
significant revisions shall be processed as new applications in accordance with Parts 773 and 775. 
30 C.F.R. § 750.12(c)(3)(C). Under the regulations, in determining what is a significant revision, 
OSM shall consider, among other things, the environmental effects, the public interest in the 
operation, or likely interest in the proposed revision, and possible adverse impacts from the 
proposed revision on cultural resources. 30 C.F.R. § 750.12(c)(3)(B). 

The revision has generated a good deal of public interest. Indeed, we understand that as of 
April 25^^, OSM has received more than 5,400 negative public comments on the Permit 
application. Cultural impacts will also be significant. 5 ^^ g g Comments on Cultural Resources 
and Enviromnental Justice issues submitted under separate cover by the Sierra Club, the Lawyer’s 
Committee for Civil Rights Under Law, and the Black Mesa Trust, all of which were previously 
incorporated herein. 

The Permit revision will also have significant environmental effects. See e.g- Comments 
by the Natural Resource Defense Council submitted imder separate cover and previously 
incorporated herein. For example, hydrogeologists at the Interior Department’s Office of Surface 
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Mining Reclamation and Enforcement have monitored the health of the N-aquifer since the late 
1 980s, and their records, together with data collected by the U.S. Geological Survey and the 
Peabody Coal Company itself, paint the picture of a system in decline. Since Peabody began 
using N-aquifer water for its coal sluny o|«r^ons, pumping an average of 4,000 acre feet — more 
than 1 .3 billion gallons - each year, water levels have decreased by more than 1 00 feet in some 
wells and discharge has slackened by more than 50 percent in the majority of monitored springs. 
There are reports that washes along the mesa’s southern cliffs are losing outflow. There are also 
signs that the aquifer is being contaminated in places by low-quality water from overlying basins 
that leaks down in response to the stress caused by pumping. 'Fhese developments threaten the 
viability of the region’s primary water source. 


OSM’S CONSIDERATION OF THE PERMIT APPLICATION IS A MAJOR FEDERAL 
ACTION THAT SIGNIFICANTLY AFFECTS THE QUALITY OF THE HUMAN 
ENVIRONMENT - OSM MUST BEGIN THE NEPA PROCESS EARLY ON AND 
PREPARE AN EIS. 

We understand that OSM may agree that the revision triggers NEPA compliance. This 
decision is correct under the circumstances. OSM cannot overlook its well-established obligation 
to comply with NEPA. 30 C.F.R. § 750.6(aX7) (“OSM shall ensure compliance with the 
requirements of the NEPA [citatior^ omitted] with respect to permitting, actions for surface coal 
mining and reclamation operations on Indian lands. ”); ice also, e.g. 30 C.F.R. § 746.13(b) (NEPA 
compliance on Mining Plan); 30 C.F.R. § 746.18(d) (Permit revisions that constitute a mining 
plan modification). 


In determining the significance of a project and whether or not an EIS is required, the 
applicable regulations generally mirror those same elements discussed previously in determining 
whether or not to treat a revision as a new permit under 30 C.F.R. § 750. 1 2(c)(3)(B). Thus, in 
light of the controversial nature, the cultural impacts and the environmental impacts that can 
likely be attributed to the proposed revisions, OSM’s approval of the Permit would be a major 
federal action that significantly affects the quality of the human environment. g g 40 C,F.R. 

§ 1.508.18 (defining “major federal action”); 40 C.F.R. § 1508.27 (defining “significantly”); 40 
C.F.R, § 1508.14 (defining “human environinenf’). As a result, OSM is required to initiate the 
NEPA process and complete an EIS prior to deciding whether or not to approve the Permit 
application, ggg g g. 40 C.F.R. § 1500.1(b) (“NEPA procedures must insure that environmental 
information is available to public officials and citizens before decisions are made and before 
actions are taken.”); 40 C.F.R. § 1501 .2 (“Apply NEPA early in the process.”). 

OSM’s publication of a Final Environmental Impact Statement for a prior Proposed 
Permit Application, Black Mesa-Kayenta Mine, Navajo and Hopi Indian Reservations, Arizona, 
in June 1990, has no bearing on OSM’s obligation to review the Permit application under NEPA. 
In part: (1) the Permit application must be treated as a request for a new permit - a new permit of 
this magnitude requires preparation of an EIS; (2) there has been a lapse of approximately 12 
years since the historic EIS was published; (3) as dixussed briefly above, significant new data 
has been developed during these years including, but not limited to, publication of reports and the 
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issuance of studies recalculating recharge and drawdown from the N-aquifer; (4) as discussed 
briefly above, the revision is controversial and has generated considerable public interest; and (5) 
the revision will have significant impacts on the society and culture of the indigenous peoples 
living in the area - especially if their primary/sole and historic source of potable water is further 
depleted. 


PUBLIC REVIEW UNDER SMCRA IS NOT A SUBSTITUTE FOR NEPA 
COMPLIANCE, WHICH MUST INFORM THE PUBLIC AND ENABLE THEM TO 

PARTICIPATE IN ALL ASPECTS OF THE DECISION-MAKING PROCESS 

Although it is unclear at this time, we understand that OSM may be attempting to rely on 
the public review provisions of SMCRA to satisfy NEPA scoping requirements and that OSM 
intends to address other NEPA issues at a later date. It is; however, clear that no NEPA 
compliance will occur before the current deadline for public comments and objections pursuant to 
SMCRA on Peabody’s revised Permit application. This bifurcation of the NEPA process is not 
consistent with either the spirit or the letter of the law. Among other things, it deprives the public 
of the ability to understand extremely technical and complex environmental issues, thereby 
significantly impeding the public’s ability to present complete comments and objections. 

As an initial matter, applicable NEPA regulations require the publication of a “notice of 
intent,” as soon as practicable after OSM’s decision to prepare an EIS and before the scoping 
process can begin. 40 C.F.R. § 1501.7. The notice of intent indicates that an EIS will be prepared 
and considered. The notice must, in part: (a) describe the proposed action and possible 
alternatives; and (b) describe the agency’s proposed scoping process. 40 C.F.R. § 1508.22. We 
are unaware of OSM’s publication of such notice. 

We were similarly not aware that OSM has proposed and/or vigorously considered 
possible alternatives to the proposed action — as required in the notice of intent. Indeed, in 
commenting on the Permit revision a thorough disposition of alternatives, a basic tenet of NEPA 
compliance is neither developed nor even appropriate. 

Similarly, OSM is required to specifically invite interested persons, including other federal 
agencies, tribes and local governments to participate in the scoping process. 40 C.F.R. § 1501.7. 
Under NEPA, however, interested persons not only need to be notified of the process, they need 
to be informed of substance. Thus, agencies are instructed to: 


Put together a brief information packet consisting of a description 
of the proposal, an initial list of impacts and alternatives, maps, 
drawings, and any other material or references that can help the 
interested public to understand what is being proposed. . . At this 
stage, [the very beginning of the scoping process] the purpose of the 
information is to enable participants to make an intelligent 
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contribution to scoping the EIS. Because they will be helping to 
plan what will be examined during the environmental review, they 
need to know where you are now in that planning process. 

CEQ, General Counsel Scoping Guid^ce at II.B.2. (April 30, 1981). 

We are unaware of any such scoping documentation, indeed, involvement of participants 
is currently limited to commenting on the Permit revision. OSM has not provided, nor does it 
appear ready to provide, sufficient “information ... to enable participants to make an intelligent 
contribution to scoping the EIS.” Regrettably, OSM has not even provided sufficient information 
on the Permit revisions for interested persons to make completely informed comments under 
SMCR A., let alone in accordance v/ith the broader scope of issues implicated ’.inder NE?,\. 
Scoping the EIS is not even a topic of discussion at the present time. Without more, OSM cannot 
rely on the Permit comment process to satisfy the NEPA scoping requirement. Indeed, it is 
evident from the purpose of scoping, that it cannot be separated out from preparation of the EIS. 

It is part and parcel of the same process. 


[s]coping is not simply another “public relations” meeting 
requirement It has specific and fairly limited objectives: (a) to 
identify the affected public and agency concerns; (b) to facilitate an 
efficient EIS preparation process, through assembling the 
cooperating agencies, assigning EIS writing tasks, ascertaining all 
the related permits and reviews that must be scheduled 
concurrently, and setting time or page limits; (c) to define the issues 
and alternatives that will be examined in detail in the EIS . . . ; and 
(d) to save time in the overall process by helping to ensure that draft 
statements adequately address relevant issues, reducing the 
possibility that new comments will cause a statement to be rewritten 
or supplemented. 

CEQ, General Counsel Scoping Guidance, at I.B. 


None of these “specific and fairly limited objectives” art^ being achieved thrcugh the 
public comment process on Permit revisions. 


CONCLUSION 

OSM is required to undertake the NEPA process, and issue an EIS, before it decides 
whether or not to approve the Permit application. One of the basic elements of NEPA compliance 
is maximizing informed public participation in the decision-making process. OSM has not 
adequately informed the public of the impacts of the proposed Permit revisions, even for purposes 
of submitting comments pursuant to SMCRA. OSM’s current comment period, that is about to 
close, is clearly not adequate to meet the greater level of public involvement and scrutiny 
mandated by NEPA. 
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Even assuming, arguendo, that interested parties were fully informed for purposes of the 
current comment period, scoping under NEPA, and commenting on the Permit application, are 
neither meant to, nor do they, achieve the same objectives. OSM’s failure to undertake 
appropriate scoping in the preparation of an EIS will increase the likelihood of litigation and 
likely result in long-term delays and inefficiencies in the EIS process itself. The preparation of an 
improperly informed EIS and/or the decision not to prepare an EIS are both final agency action 
subject to judicial review under the Administrative Procedure Act, 5 U.S.C. § 704. 

Sincerely yours, 

HAGENS BERK^ & MITCHELL 

Howard M. Shanker 

2425 E. Camelback Road, Suite 620 

Phoenix, AZ 85016 

Steve W. Berman 
HAGENS BERMAN 
1301 Fifth Avenue, Suite 2929 
Seattle, WA 98101 

Attorneys for the Sierra Club 


Cc Via U.S. Mail: 

Vernon Masayesva 

Executive Director, Black Mesa Trust 

Verrin Kewenvoyouma 

Director and Legal Committee Member, Black Mesa Trust 

David Beckman 
NRDC Senior Attorney 

Denise Hoffher-Brodsky 
Environmental Justice Staff Attorney 
Sierra Club Environmental Law Program 

Mike Lessler 

Legal Advisor, Black Mesa Trust 
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Mary O'Lone 

Director, Environmental Justice Program 
Lawyers’ Committee for Civil Rights Under Law 

Eric Munoz 

Paralegal, Environmental Justice Program 
Lawyers’ Committee for Civil Rights Under Law 

John Humphrey 
Mark Tanney 
Shearman & Sterling 
Counsel for Commenters 

Andy Bessler 

Sierra Club Environmental Justice Organizer 
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Sierra 

Club 


FOUfJDED 1892 


Mr. Jerry D. Gavette 
Office of Surface Mining 
1999 Broadway, Suite 3320 
Denver, Colorado 80202-5733 

Apnl 26, 2002 

Mr. Gavette, 

On behalf of the Sierra Club, the Black Mesa Trust and each of its directors individually, the 
Lawyer’s Committee for Civil Rights Under Law (“Lawyer’s Committee’’), and the Natural 
Resources Defense Council (“NRDC’’), we submit the following comments and objections to 
the January 17, 2002 Peabody Western Coal Company request to the Office of Surface Mining 
Reclamation and Enforcement (“OSMRE”) and to lift the administrative delay on the 
Permanent Program Permit or life-of-the-mine permit for the Black Mesa Mine and for 
approval of Peabody’s request to incorporate the mining sequence for the J-23 coal reserve 
area in the BM2P3 application. 

These are only one part of the comments being submitted to OSMRE on behalf of the 
organizations listed above. We incoiporate by reference into our comments and objections 
those which are also being filed by the Black Mesa Trust, NRDC, and the Lawyers’ 
Committee under separate cover, including all of the exhibits attached to each of the 
comments. Our comments and objections are submitted pursuant to 30 C.F.R. § 773.6(b) and 
we request that OSMRE consider these comments and objections and the attached exhibits 
when determining whether to issue the permit. In addition, we request and expect that OSM 
will also consider the materials referenced by our comments and by the comments of Black 
Mesa Trust, NRDC and the Lawyers’ Committee which, although not attached as exhibits, are 
materials publicly available. 

The Sierra Club is a national nonprofit environmental organization founded in 1892. It now 
has more than 700,000 members. The Arizona Chapter of the Sierra Club has over 11,000 
members. The Colorado Plateau Group of the Sierra Club has over 700 members, 100 of 
whom live on or near Black Mesa. Since 1992, the Sierra Club’s Environmental Justice 
Campaign has worked in partnership with communities of color and low-income communities 
on local environmental, health, and justice issues. The law firm of Hagens Berman & Mitchell 
is providing pro bono representation and submitting comments on behalf of the Sierra Club 
and the organizations listed above. 


O/ 1 Of 1 "T-ct . r/ici r>-r- trtrnr' 


8‘i Second Srreer. Second R?no>- Spo pr 



496 


The Lawyer’s Committee is a national civil limits organization formed in 1963 to involve the 
private bar in assuring the rights of all Americans. For thirty-nine years, the Lawyer’s 
Committee has represented victims of discrimination in virtually all aspects of life. In 1991, 
the Lawyer’s Committee formed its Enviiomneitfal Justice Project to represent communities of 
color in environmental and civil rights matters. We use the rule of law to challenge 
environmentally discriminatory conditions and decisions, and ultimately to seek justice, for 
people of color who are righting to clean up contamination on the land where they live or who 
are fighting to stop environmentally haim&l activities from occurring in their neighborhoods. 
The Lawyer’s Committee has partnered with the law firm of Shearman and Sterling to provide 
pro bono representation to the Black Mesa Trust for issues related to the Black Mesa Mine and 
the Navajo Aquifer (“N-Aquifer”). Our comments are drawn from the Lawyer’s Committee’s 
long and varied experience with the administration and application of the nation’s civil rights 
laws, including wi^in the environmental context 

The Black Mesa Trust is a non-profit, tax-exempt educational and public advocacy 
organization headquartered on the Hopi Reservation. Many of the members of the Board of 
Director of the Bi^k Mesa Trust live on the Hopi Reservation. The Black Mesa Trust 
develops traditional and non-traditional teaching and learning opportunities to help Hopi and 
Navajo people understand issues and findings wliich bear on the well-being of the N-Aquifer, 
as well as steps they can take to protect this critical resource and preserve those aspects of 
Hopi and Navajo life that depend upon it. 

NRDC is a national nonprofit environmental organization that uses law, science, and the 
support of its more than 500,000 members nationwide to protect the planet's wildlife and wild 
places and to ensure a safe and healthy environment for ail living things. NRDC works to 
foster the fundamental right of all people to have a voice in decisions that affect their 
environment. It also seeks to break down the pattern of disproportionate environmental 
burdens borne by people of color and others who face social or economic inequities. 

Thank you for the opportunity to provide written comments. We submit them for inclusion in 
the record being developed by OSM. Please do not hesitate to contact me if you have any 
questions or if we can provide any further assistance in this matter. I can be reached at (415) 
977-5693. 


Denise Hoffiier-Brodsky 


Environmental Justice Staff Attorney 


cc: 


Mary O’Lone, Esq. 

Environmental Justice Project Director 
Lawyer’s Committee for Civil Rights Under Law 



John Humphrey, Esq. 

Shearman & Sterling 

MarkTanney, Esq. 

Shearman & Sterling 

Leonard Selestewa 

President 

Black Mesa Trust 

Vemon Masayesva 
Executive Director 
Black Mesa Trust 

Verrin Kewenvoyouma 
Director 

Black Mesa Trust 

Michael Lessler, Esq. 

Legal Advisor 
Black Mesa Trust 

David Beckman, Esq. 

Senior Attorney 

Natural Resources Defense Council 
Andy Bessler 

Environmental Justice Organizer 
Sierra Club 

Howard Shanker, Esq. 

Hagens Berman & Mitchell 
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Cultural In^acts, April 27, 2002 


CULTURAL IMPACTS 

Comments and Objections: The Revised Black Mesa Mine Plan 
Has Profound Negative Cultural Impacts 

In the beginning there was water-Paatuuwaqatsi 
From the water came land-Tuuwaquatsi 
Then ail life was created-Qatsi 
It was beautiful-Lomaqatsi! ’ 

PEABODY’S CULTURAL IMPACTS ASSESSMENT IS WHOLLY 
INADEQUATE 


Background 

In 1990, the Office of Surface Mining and Reclamation Enforcement (“OSMRE”) 
deferred its decision on whether to issue Peabody a permanent program permit 
‘‘pending the analysis of additional Information of water resource impacts.’’^ The 
refusal to issue the permit was a prudent one, given the evidence of damage to 
the Navajo aquifer (“N-aquifer”) and the resulting cultural impacts from that 
damage.® However, the promised analysis was abandoned.'* Despite the 
mounting evidence of continuing N-aquifer damage and water depletion, 
Peabody’s current proposal threatens to extract at a minimum, an additional 
423,606,300 gallons of water from the N-aquifer per year.® 

For years and years, Hopis and Navajos have been telling everyone who will 
listen that the pumping of their pristine water from the N-aquifer has been drying 
up their springs, wells and washes. The effects of this water loss are already 
being felt by farmers and ceremonial practitioners whose way of life is in jeopardy 
because water is a cornerstone of traditional Hopi and Navajo life.® The 
community’s rallying cry has been, “Stop Peabody pumping by 2005." How has 
this plea been met? By a revised permit application that calls for an increase in 
N-aquifer water pumping by more than 30%. 

The adverse cultural impacts of Peabody’s pumping of N-aquifer water are 
legion, For traditional Hopis and Navajos, pumping water from the N-aquifer is a 


' Black Mesa Trust Website-www.blackmesatnist.ocg 

^ OSM Press Release from July 6, 1 990, “Interior Department Issues Permit for Kayenta Coal Mine, Defers 
Decision on Black Mesa.” 

^ See NRDC comments on Hydrogeological Impacts, including all attachments, especially “Drawdown; 
Groundwater Mining on Black Mesa,” (“Drawdown”) and hydrogeological reports by Levine, Fricke 
Recon (“LFR”). 

Drawdown, Chapter 1, p. 10. 

^ See Mine Permit Application and OSMRE public notice. 

^ In the short time available to prepare these comments, this writer has not had the opportunity to gather all 
the information necessary to address Navajo cultu^ impacts as comprehensively as Hopi cultural impacts. 
This is should not in any way be construed to mean that Navajo cultural impacts are not severe. 
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per se adverse cultural Impact. The very act of extracting water, the source of all 
life, for industrial use, is in and of itself an affront to Hopi and Navajo traditional 
cultures. Hopi traditionalists believe “drilling will pierce the great water serpents, 
and cause them anger, thus drying up more springs. 

Peabody’s depletion of the sole source of drinking water for Hopi and Navajo 
living on Black Mesa constitutes an adverse cultural impact. Peabody’s depletion 
of sacred springs associated with traditional ceremonies constitutes an adverse 
cultural impact. The threat to and fear of losing the ability to live on Black Mesa in 
an interdependent self-sustaining way because of the depletion of water is an 
adverse cultural impact. 

According to Leigh Kuwanwisiwma, Director of the Hopi Cultural Preservation 
Office, Hopi ceremonial practitioners are so plagued by worries about the health 
of the springs, that the usual clarity of mind and soul that Hopis need for their 
cultural and spiritual practice is clouded. Hopis believe they have a covenant with 
a deity named Ma'saw to safeguard the springs. There is real fear that unless 
Hopis stop Peabody's pumping, their sacred covenant will be broken. Thus, Hopi 
traditional cultural practices are being severely impacted. Mr. Kuwanwisiwma 
explained that some practitioners believe that by interfering with the natural 
balance of Hopi water, the water spirits are made so angry that they won't accept 
petitions for good things to come to the Hopi people. “These concerns integrally 
affect practitioners.’’® 

THE MINE APPLICATION IS INCOMPLETE BECAUSE PEABODY FAILED TO 
IDENTIFY BLACK MESA AS A TRADITIONAL CULTURAL LANDSCAPE. A 
DISTRICT ELIGIBLE FOR INCLUSION IN THE NATIONAL REGISTER OF 
HISTORIC PLACES 


The National Register of Historic Places was created “to identify the Nation’s 
cultural resources and to indicate what properties should be considered for 
protection from destruction or impairment."® The 1992 amendments to the 
National Historic Preservation Act (NHPA)^° made it clearer than ever before that 
Native American traditional cultural properties are eligible for the Register. 

Traditional Cultural Properties are historic places that are culturally significant to 
a particular group or groups. In National Register Bulletin 38, the leading 
guidance document on traditional cultural properties, authors Thomas F. King 
and Patricia L. Parker assert "a location associated with the traditional beliefs of 
a Native American group about its origins, its cultural history, or the nature of the 
world is a prime example of a place possessing “traditional cultural 


' Techqua Ikachi-Laad and Life the TradititMial Vk-w^omt, Issue Number 14, p. 5. 


^ Conversation with Leigh Kuwanwisiwma, March 25, 2002. 
^ 36 CFR § 60.2 
use § 470 et seq. 
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significance.”^^ Such is Black Mesa to the Hopis.’^ Black Mesa is the sacred 
homeland of the Hopi people. It is central to their origin story which tells of a 
series of migrations that ultimately led the Hopi to Black Mesa; here is an 
excerpt: 

Aliks'il Listen! What follows is an account of the Hopi origin. The Hopis emerged 
into this, the Fourth World, from the Sipapuni in the Grand Canyon. Upon 
emerging, they encountered Ma'saw, the guardian of the Fourth World. A 
spiritual pact was made with Ma'saw, wherein the Hopis would act as the 
stewards of the earth. As a part of this pact, the Hopis vowed to place their 
■ footprints throughout the lands of the Fourth World as they migrated in a spiritual 
quest to find their destiny at the center of the universe. Hopi clans embarked on 
a long series of migrations that led them throughout the Southwest and beyond, 
settling for a time in various places. Following divine instructions, the Hopis 
continued their migrations until after many generations they arrived at their 
rightful place on the Hopi mesas.” 

As evidence of this destiny, Hopis explain that they were led to the fingertips of 
what is known as the “Hopi hand," in large part, because of the abundance of 
springs in an otherwise arid land. Hopi refer to this place as Tuuwanasavi, which 
means center of the universe, or heart of mother earth. The development of Hopi 
society in the midst of what many would see as a hostile, desert environment is 
nothing short of miraculous and a testament to the spirit of the Hopi. For all 
these reasons, Black Mesa is a traditional cultural property that is eligible for 
inclusion in the National Register of Historic Places. 

Black Mesa in its entirety meets the ACHP’s definition of a “district.” "A district is 
a geographically definable area, urban or rural, possessing a significant 
concentration, linkage or continuity of sites, buildings, structures, or objects 
united by past events or aesthetically by plan or physical development. A district 
may also comprise individual elements separated geographically but linked by 
association or history.”'’'* 

A particular kind of district (or site, for that matter) is the “cultural landscape." A 
recent article in Cultural Resource Management entitled "Cultural Landscapes 
and the National Register" provides the definition of a cultural landscape: “a 
geographic area, including both cultural and natural resources and the wildlife or 
domestic animals therein, associated with a historic event, activity, or person or 
exhibiting other cultural or aesthetic values."*^ 


" Patricia L. Parker & Thomas F. King, National Park Service, National Register Bulletin 55, Guidelines 
for Evaluating and Documenting Traditional Cultural Properties (1990). revised in 1998. 

See attached letter of support from Thomas F. King. 

T.J. Ferguson, Kurt Dongoske, Leigh Jenkins, Mike Yeats, and Eric Polmgyouma, “Working Together: 
The Rol^ of Archaeology and Ethnography in Hc^i Culttiral Preservation,” in Cultural Resource 
Management, Volume 16, Special Issue on Traditional Cultural Properties. 1993 

36 CFR § 60.3 

Can Goethcheus, “Cultural Landscapes and the National Register,” In Cultural Resource Management, 
No, 1 -2002. The definition comes from National Park Service, Cultural Resource Management Guideline, 
Release No. 5, 1997 (NPS-28), p. 179. 
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Black Mesa is the paradigmatic cultural landscape. Within its borders lie the rich 
cultural history of the Hopi, the Navajo and their ancestors, a unique set of 
natural and cultural resources that include the N-aquifer, and fish, wildlife and 
plants in great need of protection.''® There has been some criticism of the 
National Register process as an artificial, piecemeal system which forces Native 
Americans in particular to engage in “cultural triage.”'^ Instead, Indian people 
desire to reassemble the artificially disassociated components of their culture so 
that the fullest native cultural meanings associated with things and places are 
recognized and protected."'® 

Although a full explication of Black Mesa's eligibility is beyond the scope of these 
comments, it bears noting that Black Mesa easily satisfies the criteria for listing in 
the National Register. It is widely understood that the whole Black Mesa region 
is “associated with events that have made a significant contribution to the broad 
patterns of our history.” (Criterion (a)).'® Bulhtin 38 points out that the phrase 
“our history" refers to the group or groups who define the place as having 
traditional cultural significance.^" 

Similarly, Black Mesa satisfies Criterion (b) because of its association with Hopi 
deities,^' Also applicable is Criterion (c)(4) because of the nature of the individual 
features comprising the Hopi cultural landscape. Criterion (d) may also apply, 
but criteria a-c are the most relevant to traditional cultural properties. It is 
incumbent upon OSMRE to see that appropriate ethnographic research is carried 
out to fully evaluate Black Mesa for the National Register of Historic Places. 

PEABODY’S FAILURE TO IDENTIFY TRADITIONAL CULTURAL 
PROPERTIES IN THE AREA OF POTENTIAL EFFECTS VIOLATES OSMRE 
REGULATIONS 

THE PERMIT APPLICATION VIOLATES 30 CFR § 779.12(b)(1) and 30 CFR § 
779.24 (I) 

Peabody has not satisfied the requirement of 30 CFR § 779.12(b)(1) to "describe 
and identify the nature of cultural, historic, and archaeological resources listed or 
eligible for listing on the National Register of Historic Places. The revised Black 


.See NRDC comment on Impacts to Fish, Wildlife and Plants. Water loss to critical aquatic and riparian 
habitats due to N-aquifer pumping may already be hattning endangered and threatened species which hold 
special cultural meaning for the Hopi and Navajo. Similarly, threats to eagles and their habitats have 
tremendous cultural implications. 

Richard W. Stoffle, Davis B, Halmo, and Diane E. Austin, “Cultural Landscapes and Traditional Cultural 
Properties: A Southern Paige View of the Grand Canyon and Colorado River,” p. 1 , at 
www.IibraTy.arizona,edu/users/jicox/fali99/206/culturaUhtm 
"‘Ibid, p.3. 

” 36 CFR § 60,4 

38, pp.lZ-n. 

Ibid. p. 13 

“30CFR§ 779.:2(b)(l) 
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Mesa Mine permit application is myopic in its consideration of cultural impacts. It 
only addresses what it calls the “J23 coal resource area." Peabody fails to 
address impacts caused by the increased demand for N-aquifer pumping. 
Despite the fact that Peabody’s proposal calls for more than a 30% increase in 
water pumping from the N-aquifer, and that Hopi and Navajo people have been 
complaining for years that Peabody's pumping is materially damaging the N- 
aquifer, resulting in the depletion of sacred springs and washes, Peabody does 
not discuss any of the cultural impacts of its N-aquifer water use. 

Peabody merely relies on reports of archaeological mitigation work and a report 
produced by The Hopi Cultural Preservation Office at the request of Peabody, 
which only addresses the J23 and J9 sites. Without an analysis of how the 
mining and N-aquifer pumping would affect other traditional cultural properties in 
the region, the application is fundamentally flawed and legally deficient. 

In its cover letter to the application, Peabody states, ‘‘[cjhapter 13 of the 
application specifically outlines PWCC’s procedures used to address all cultural 
resources." {emphasis added; letter page 3). However, after reading Chapter 13 
in its entirety, it becomes clear that Peabody has not even considered the cultural 
impacts of N-aquifer pumping and the water depletion it has caused. With the 
passage of the 1992 amendments to the NHPA, both Peabody’s and OSMRE’s 
duty to protect traditional cultural properties has been made more explicit than 
ever before. Peabody’s reliance on the work of the Biack Mesa Archaeological 
Project (BMAP) to satisfy its responsibilities for cuitural resource protection is 
misplaced, since BMAP has never considered the use, depletion and damage to 
the N-aquifer in its cultural context. Peabody’s removal of exorbitant amounts of 
pristine N-aquifer water is adversely affecting places eligible for listing in the 
National Register of Historic Places. 

Thus, Peabody’s claim that “no further cultural resource work is required within 
the confines of the life-of-mine permit area” is unsupportable. Peabody has 
thus failed to comply with 30 CFR §779.24(1), which requires applicants to submit 
maps showing the "locations of any cultural or historical resources listed or 
eligible for listing in the National Register of Historic Places and known 
archaeological sites within the permit and adjacent areas.” The language of the 
regulation makes clear that the “cultural and historical resources" contemplated 
by the regulation encompass more than “archaeological sites within the permit 
and adjacent areas." 

The regulations also provide that “[t]he regulatory authority may require the 
applicant to identify and evaluate important historic and archaeological resources 
that may be eligible for listing on the National Register of Historic Places, through 


Chapter 13 of the permit application p.8 
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Collection of additional information, Conduct of field investigations, or Other 
appropriate analyses.”^'' 

In an OSMRE guidance document entitled, 'Technical Considerations for the 
Implementation of Historic Property Regulations,” (the document is an 
attachment to the OSM Directive TSR-7 on Protecting Historic Properties) 
OSMRE outlines its protocol for determining whether to require the applicant to 
do more to identify piaces that may be eligible for the National Register. 
According to that protocol, OSMRE should require the applicant to conduct 
further research and analysis if “there is a “substantial likelihood” of the presence 
of unevaiuated properties that may be eligible for the National Register.” Based 
on the substantial evidence referenced in these comments, OSMRE should 
conclude there is such a substantial likelihood. 

Moreover, the importance of Black Mesa to the Hop! and Navajo peoples should 
prompt OSMRE to invoke this provision. Better still, because OSMRE has a 
specific fiduciary duty to the Hopi and Navajo people, OSMRE should employ 
independent ethnographers to evaluate Black Mesa and its environs for 
traditional cultural properties, rather than relying on Peabody's account.^® 

THE APPLICATION VIOLATES 30 CFR § 780.31 and 30 CFR § 
750.12(d){2)(iii) and (iv) 

Since Peabody failed to identify a large number of affected traditional cultural 
properties, it also failed to incorporate them into its mandatory Reclamation and 
Operation Plan. 30 CFR § 780.31 provides: “’’For any places listed on the 
National Register of Historic Places that may be adversely affected by the 
proposed operation, each plan shall describe the measures to be used [t]o 
prevent adverse impacts.” Peabody did not assess the adverse impact of its 
mine plan on Bacavi or Old Oraibi, which is entitled to heightened scrutiny 
because it is a National Historic Landmark subject to the protection of Section 
110 of the NHPA. 

The regulation puts ultimate responsibility on OSMRE by giving it the authority to 
“require the applicant to protect historic or archaeological properties listed on or 
eligible for listing on the National Register of Historic Places through appropriate 
mitigation and treatment measures...” For the same reason, the application 
violates 30 CFR § 750.12(d)(2)(iii) and (iv), which specifically requires the 
applicant to follow the ACHP regulations by creating a plan to identify traditional 
cultural properties in the area of potential effects. Peabody has not complied 
with this provision. 


"‘30 CFR § 779.12(b)(2) I-iii 

"" While the SMCRA regulations give OSMRE discretion in this area, the Advisory Council on Historic 
Preservation’s (ACHP) regulations precatory language mandates comprehensive and assertive action from 
OSMRE in identifying traditional cultural properties. See discussion below. 


6 



504 


Siena Club et al. Comments on Peabody Mining Application 
Cultural Impacts, April 27, 2002 

A permit application must be “complete” to even merit consideration. 
“Compieteness” is satisfied only if the applicant provides all “the information 
required under Parts 778, 779, and 780."^® Peabody has failed to describe and 
identify traditional cultural properties that are listed in or eligible for the National 
Register. Peabody has failed to map those sites and develop appropriate 
reclamation plans. These omissions render its application incomplete. 

PEABODY’S APPLICATION VIOLATES THE ADVISORY COUNCIL ON 
HISTORIC PRESERVATION REGULATIONS GOVERNING SECTION 106 


Where OSMRE’s Historic and Cultural Protection Are Inconsistent with The 
Updated Advisory Council On Historic Preservation, Section 106 
Regulations, The Section 106 Regulations Must Prevail 

In January 2001 , ACHP, the body charged with promulgating rules under the 
(NHPA), issued its final rule clarifying the Section 106 process. 

According to the ACHP, “the coordination of Section 106 review has raised a 
number of policy issues regarding the ability of the Office of Surface Mining to 
adequately meet the intent and spirit of historic properties, of Section 106’’ in the 
context of OSMRE-approved state regulatory schemes. The ACHP calls the 
“provisions for addressing Section 106 review for SMCRA permits" “inadequate.” 
f www.achp. 20 V, casearchive, 'caseswin0iPA.html “Archive” of Prominent Section 106 Cases; 
Pennsylvania: Permit Modification for Mining under the Thomas Kent, Jr., Farm”) 

36 CFR § 800 et seq 

Timing 

OSMRE is required to start the Section 106 process "early in the undertaking's 
planning. To our knowledge, the Section 106 process has not yet begun, yet 
the comment period for SMCRA purposes closes on April 29. 2002, 

36 CFR § 800.2(C)(5) and (3) REQUIRES OSMRE TO CONSULT WITH 
INDIVIDUALS AND ORGANIZATIONS WITH A DEMONSTRATED INTEREST 
IN THE UNDERTAKING AS WELL AS REPRESENTATIVES OF LOCAL 
GOVERNMENTS 

Legal protocol and respect for the sovereignty of Native American tribes certainly 
require federal agencies such as OSMRE to consult with tribal governments. 
However, OSMRE’s duty to consult does not end there; in acknowledgment of 
the diversity of opinion borne of culture, history and politics, 36 CFR § 
800.2(C)(5) allows for the addition of other parties to the consultation process. 
Specifically, this provision opens the door to those “individuals and organizations 
with a demonstrated interest in the undertaking... due to... concern with the 


“30 CFR §777.15 
” 36 CFR § 800.1(c) 
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undertaking’s effects on historic properties.” That means organizations iike Biack 
Mesa Trust must be brought to the tabie. In addition, the provision entitling local 
government representatives to participate as consulting parties means that 
traditional religious leaders and village representatives should be invited in as 
consulting parties. 

Similarly, Bulletin 38 advises "that expertise in traditional cultural values may not 
be found, or not found solely, among contemporary community leaders.” Bulletin 
38 cautions “[i]n some cases, in fact, the current political leadership of a 
community or neighborhood may be hostile to or embarrassed about traditional 
matters. As a result, it may be necessary to seek out knowledgeable parties 
outside the community's official political structure.”” 

Lack of Coordination with Other Applicable Statutes 

OSMRE’s failure to coordinate its SMCRA process with other reviews violates 
both 36 CFR §800. 3(b) and OSMRE regulations. The former requires the 
agency official to coordinate the steps of the section 106 process “with the overall 
planning schedule.” Among the reviews requiring coordination are the National 
Environmental Policy Act (“NEPA”)^, the American Indian Religious Freedom Act 
('‘AIRFA”)®°, and the agency's own organic statute, the Surface Mining Control 
and Reclamation Act (“SMCRA”).^'' 

OSMRE’s own regulation at 30 CFR § 773.5 requires it to “coordinat[e] ..review 
and issuance of permits for surface coal mining and reciamation with applicabie 
requirements of... The National Historic Preservation Act of 1966, as amended 
(16 U.S.C, 470, et seq.)...the Endangered Species Act of 1973, as amended (16 
U.S.C. 1531 et. seq.), the Fish and Wiidlife Coordination Act, as amended (16 
U.S.C, 661 et. seq.), the Migratory Bird Treaty Act of 1918, as amended (16 
U.S.C. 703 et seq); ...the Baid Eagle Protection Act as amended (16 U.S.C. 

668a); for Federal programs only, the Archaeological Protection Act of 1979 (16 
U.S.C. 470aa et seq) where Federal and Indian lands covered by that Act are 
involved.^ 

Despite these mandates, the public has been denied the benefit of both the 
Section 106 process and NEPA process before having to submit comments on 
the Biack Mesa Mine Permit Application. 

36 CFR § 800.4 of the ACFIP regulations, entitled “Identification of historic 
properties” begins by outlining the federal agency’s obligation to identify historic 
properties within the area of potential effects, in the proposed federal 
undertaking: 


” Bii!letm38,p. 8. 

”42 use § 4321 et seq. 
"42 use § 1996 
30 use § 1201 
" 30 eFR § 773.5 
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(a). ..the agency shall: 

(1) Determine and document the area of potential effects, as defined in § 800.16(d); 

(2) Review existing information on historic properties within the area of potential 
effects, including any data concerning possible historic properties not yet 
identified; 

(3) Seek information, as appropriate, from consulting parties, and other individuals 
and organizations likely to have knowledge of, or concerns with, historic, 
properties in the area, and identify issues relating to the undertaking’s potential 
effects on historic properties; and 

(4) Gather information from any Indian tribe or Native Hawaiian organization 
identified pursuant to § 800.3(f) to assist in identifying properties, including those 
located off tribal lands, which may be of religious and cultural significance to 
them and may be eligible for the National Register, recognizing that an Indian 
tribe or Native Hawaiian organization may be reluctant to divulge specific 
information regarding the location, nature, and activities associated with such 
sites. The agency official should address concerns raised about confidentiality 
pursuant to § 800.1 1(c) 

Under the ACHP regulations, to which OSMRE is subject, OSMRE has an 
affirmative duty to identify the area of potential effects and seek out traditional 
cultural properties as well as other properties that may be eligible for the National 
Register of Historic Places. In recognition of the fact that "in most instances the 
effects of projects are felt by historic properties beyond the immediate footprint of 
a project, the “area of potential effects” is meant to encompass a broad area; 

Area of potential effects means the geographic area or areas within which an 
undertaking may directly or indirectly cause alterations in the character or use of 
historic properties, if any such properties exist. The area of potential effects is 
influenced by the scale and nature of an undertaking and may be different for 
different kinds of effects caused by the undertaking. “ 

The N-aquifer, and the springs, wells and washes it feeds all fall squarely within 
the area of potential effects. As previously discussed, for most Hopis all of Black 
Mesa is an historic cultural property because Black Mesa is integral to the Hopi 
way of life. 


From discussion of this section in preamble to final rule, www.acbp.gov/regspreamble.htinl, p.34 
” 36 CFR§ 800.16(d) 
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THE NATIONAL HISTORIC PRESERVATION ACT REQUIRES OSMRE TO 
MAKE A REASONABLE AND GOOD FAITH EFFORT TO IDENTIFY 
TRADITIONAL CULTURAL PROPERTIES^ 

36 CFR § 800.4(b)(1) puts a heavy burden on OSMRE “to make a reasonable 
and good faith effort" to identify historic properties, which include traditional 
cultural properties, in Pueblo of Sandia v. United States. 50 F.3d 856 (10*'^ Cir, 
1995) . the Tenth Circuit used the standard advocated in Bulletin 38: a reasonable 
effort "depends in part of the likelihood that such properties may be present. The 
likelihood that such properties may be present can be reliably assessed only on 
the basis of background knowledge of the area’s history, ethnography, and 
contemporary society." At its most basic level, the authors of Bulletin 38 advise 
agencies to consult with the people in the community who “ascribe cultural 
significance" to the area.^® OSMRE need look no further than members of the 
Hopi Tribe and Navajo Nation who have been speaking out publicly about the 
cultural effects of N-aquifer pumping. 

§ 800.4 gives concrete examples of what may be expected of an agency in 
carrying out a “reasonable and good faith effort." “It may include background 
research, consultation, oral history interviews, sample field investigation, and 
field survey." Among the things OSMRE must take into account are “the 
magnitude and nature of the undertaking and the degree of federal involvement, 
the nature and extent of potential effects on historic properties, and the likely 
nature and location of historic properties within the area of potential effects.”^^ 

OSMRE’S TRUST RESPONSIBILITY TO THE HOPI TRIBE AND NAVAJO 
NATION ELEVATES ITS DUTY TO PROTECT CULTURAL RESOURCES 


The potential effects of an increase in pumping of the N-aquifer by over 30% 
when the aquifer is already showing sure signs of damage are enormous.^® 
Indeed, the destruction of the only source of drinking water for an ancient desert 
tribe whose cultural basis is the reverence for water, is nothing short of 
catastrophic. OSMRE as part of the Department of the Interior and the Federal 
Government, has a fiduciary duty to safeguard the natural resources of Native 
American tribes.®® Therefore, it is incumbent upon OSMRE to both engage in a 
meaningful search to identify springs that have dried up and to take seriously the 
suggestion that Black Mesa itself is eligible for listing in the National Register of 
Historic Places. 


36 CFR § 800.4(b)(1) 

^"Bulletin 38, p. 6 
” 36 CFR § 800.4 

See NRDC comments on Hydrogeology 

See Drawdown, and Black Mesa Trust comments on Trust Responsibility 
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OSIVIRE MUST APPLY THE ACHP CRITERIA FOR DETERMINING ADVERSE 
EFFECT TO BLACK MESA, THE N-AQUIFER AND SACRED SPRINGS 


§ 800.5(1) states: 

[a]n adverse effect is found when an undertaking may alter, directly 
or indirectly, any of the characteristics of a historic property that 
qualify the property for inclusion in the National Register in a 
manner that would diminish the integrity of the property’s location, 
design, setting, materials, workmanship, feeling, or association. 
..Adverse effects may include reasonably foreseeable effects 
caused by the undertaking that may occur later in time, be farther 
removed in distance or be cumulative. 

There is no doubt that an increase in pumping the N-aquifer may alter the 
character of the aquifer, the springs and the whole of Black Mesa. The Hopi 
people believe that they were led by the great spirit Massau to Black Mesa and to 
the specific places where their ancestors built their villages because of the 
abundant source of pure water. The feeling and association with the story of 
Hopi origins and the underground water source is integral to the organizing 
principles of the Hopi belief system and way of life. Peabody readily admits the 
model it holds up as its best evidence that its extraction of N-aquifer water 
causes no damage, does not have the capability to evaluate effects on individual 
springs. Therefore, if OSMRE issues PeatDody a permanent program permit or in 
any way allow an increase in N-aquifer pumping. Black Mesa, a sacred cultural 
landscape and the sacred springs that once flowed freely there would be 
adversely effect. 

NEPA WILL BE VIOLATED IF OSIVIRE DOES NOT FULLY CONSIDER THE 
CULTURAL IMPACTS OF THE PROPOSED MINE PLAN REVISION 


The National Environmental Policy Act (NEPA) requires environmental impact 
statements to “provide [a] full and fair discussion of significant environmental 
impacts.”''" The goal is to provide a thorough discussion so that the community is 
made aware of “the reasonable alternatives which would avoid or minimize 
adverse impacts or enhance the quality of the human environment.” Ibid. The 
term “human environment" must be “interpreted comprehensively to include the 
natural and physical environment and the relationship of people with the 
environment.'”" 

To satisfy NEPA requirements for determining the significance of an impact, 
OSMRE must consider “the unique characteristics of the geographic area such 
as proximity to historic or cultural resources...”, and [t]he degree to which the 
action may adversely affect districts, sites, highways, structures, or objects listed 


"40CFR§ 1502.1 
“UOCFRg 1508.14 
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in or eligible for listing in the National Register of Historic Places or may cause 
loss or destruction of significant scientific, cultural, or historical resources.” 40 
CFR 1508.27(b)(3) and (8). 

This means that it is not enough for OSMRE to merely accept Peabody’s 
descriptions of how it thinks it has complied with cultural resource law. Nor is it 
enough to look at potential cultural impacts on the proposed mining leaseholds. 
Rather, OSMRE must assess for “direct effects,” as well as “indirect effects, 
which are caused by the action and are later in time or farther removed in 
distance, but are still reasonably foreseeable.” OSMRE must also consider the 
“cumulative impact” of Peabody's proposed increase in N-aquifer pumping and 
other aspects of the their application in tandem with the effects of past, present 
and foreseeable future use.’*^ 

WATER IS LIFE TO THE HOPI AND NAVAJO PEOPLE 


Ma’saw gave the Hopi an ear of corn-that’s the mother, the soul, a planting stick, that's 
technology, and a gourd of water, that’s the aquifer." 

Water is central in Hopi cosmology. According to Hopi lore, the springs were 
"planted" in the land by deities or gifted individuals, their constant flow of water a 
reflection of the land's well-being and the Hopi's religious faith. There is 
nothing more sacred to the Hopi than water as revealed, for example, by the 
sheer number of Hopi words and names that pertain to water.**® For example, 
paa'u’uypi means “spring planter, the special device used for planting springs. 
Kwaavaho spring, near Moenkopi is named after a 19'® century Hopi who planted 
that spring. 

Early anthropologists took notice of the Hopi reverence for springs: 

In a general way every spring is supposed to be sacred and therefore a place for 
the deposit of prayer sticks and other offerings... [E]very spring is a place of 
worship and hence a shrine. (Fewes 1906:370-71) 


“40 CFR § 1508.S 
"40 CFR § 1508.7 

" Vernon Masayesva, explanation of Hopi origins. 

**® Drawdown, Ch. 2, p, 6, citing Peter Whiteley and Vernon Masayesva. "Paavahu and Paanaqawu: The 
Wellsprings of Life and the Slurry of Death,” in Cultural Survival Quarterly (1996) : p.2. 

Hopi dictionary-Hopiiwa LavayTutveni; A Hopi-English Dictionary of the Third Mesa Dialect. "Maybe 
half of all Hopi nan^s" may be connected to water. Quoted in Peter M. Whiteley and Vernon Masayesva 
, “Paavahu and Paanaqso’a-The Wellsprings of Life and die Slurry of Death” in “Rethinking Hopi 
Ethnography,” Smithsonian Series in Ethnographic Inquiry, 1998 p.l9€. The discussion that follows is 
largely based on this article. 
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[N]o spring in the region is without evidence of many offerings to the deities of 
water... Sacred Springs may ...be regarded as alters, and the offerings as 
sacrifices, whose essence may be carried by the water. (Hough 1 906: 1 65)'“' 

Hopis believe that various water sources attract each other so that oceans, 
rivers, rain, aquifers and springs all act upon one another in a synergetic 
relationship. For Hopis, there is no division between water, the rest of the 
environment and the self. All is connected, with water playing an integral part in 
the individual and collective Hopi identity. Vernon Masayesva, Executive 
Director of Black Mesa Trust, former chair of the Hopi tribe and member of the 
Water Clan explains it this way: 

Western science describes neat but unconnected layers of aquifers. Hopi see 
the water underneath us as a living, breathing world we call Patuwaaqatsi, or 
“water-life.” Plants breath in moisture from the sky, and cloud people reciprocate 
by pulling the moisture to the plants’ roots. Hopi believe that when we die we join 
the cloud people and join in their journey home to Patuwaqatsi; and so all Hopi 
ceremonies are tied to the water world, and all the springs along the southern 
cliffs of Black Mesa serve as religious shrines or passageways to water-life.**® 

Springs and groundwater are home to Paaloloqangw, the "Plumed Water- 
Snake,” the central deity in Snake and Flute ceremonies. During the Flute 
ceremony the Lenmongwi, the head of the Flute society dives to the bottom of a 
very sacred spring to offer prayer sticks to Paaloloqangw. Springs and their 
environs play key roles during Powamuy ("Bean Dance”) and Niman (“Home 
Dance”). The whole spring area is sacred so that people utilize clay, reeds and 
spruce branches to bring the power of the spring to the village. Hopi routinely 
make 1 00 mile pilgrimages to bring back water from particular sacred springs."*® 

Spring water is used on a daily basis, to bless fields and to welcome babies into 
the world. Hopis regularly offer blessing at springs as they happen upon them. 
Certain springs are associated with certain clans, migrations and villages. “In 
this sense, then the living springs embody Hopi history: They are cultural 
landmarks, inscribed with significance, and commemorative reminders of the 
continuing legitimacy of clan rights and interests in specific areas.”®® 

Hopi Tribe member Marilyn Masayesva, testifying to value of Hopi water 
remarked, “the water is priceless. No amount of compensation can replace the 
source of life for the Hopi and Navajo people.”®* In addition to the moral crisis 
posed by this water loss, Peabody's obligation to adequately fund a reclamation 


Quoted in Peter M. Whiteley and Vernon Masayesva /‘Paavahu and Paanaqso’a-The Wellsprings of 
Life and the Slurry of Death” in “Rethinking Hopi Ethnography,” p.l93. The discussion that follows is 
largely based on this article. 

*** “Water Life: An Interview with Vernon Masayesva at www.nrdc.org/water/conservation/ivmblmesa.asp 
^^Opp. Cit. P. 193. 

Ibid.p.l95. 

Quoted in Judith Nies, “The Black Mesa Syndrome: Indian Lands, Black Gold,” in Orion, Summer 1998. 
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performance bond for a priceless, irreplaceable cultural resource is seriously 
called into question.®^ 

EVIDENCE OF ADVERSE IMPACTS TO SPRINGS ^^ 

Reports of decreased water output from sacred springs and washes are 
commonplace on Black Mesa. A 1993 study found significant decline in several 
springs sacred to the Hopi. “Little Burro Spring and Burro Spring, sources of 
water for Hopi Grey Flute Society ceremonies, were depleted, as were the 
springs at Rock Ledge, Moenkopi,[Rock Coyote] and Pasture Canyon.’* Other 
springs cited in "Drawdown" as suffering decreased flows include Many Farms, 
Whiskey, and Shonto. “ 

Accounts from individual Hopis and Navajos underscore the quantitative data. 
For example, Bertram Tsavadawa, is a Hopi currently living on Second Mesa, but 
originally from Oraibi. He's been giving walking tours on the Hopi Reservation, 
including in Old Oraibi for SVi years. His family is from the Corn clan and his 
father-in-law is from the Water clan. Mr. Tsavadawa has seen first hand the 
effects on the springs. There were two springs on Oraibi but they are now dry. 
(See conversation below about Old Oraibi). Likewise, Toreva Spring is dry, too. 
Another dry Second Mesa spring is Huwehpami ("morning dove”) Spring. Mr. 
Tsavadawa's friend once used the spring to water his crops, but now it has run 
dry.=® 

The Cumulative Hydrological Impact Assessment (CHIA) is supposed to be a 
measure of the health of the aquifer. CHIA criterion three set a standard by which 
to assess material damage to Hopi springs. According to this criterion (created 
by OSMRE), a decrease in spring water levels by 10% or more as a result of all 
mine-related activities indicate material damage to the N-aquifer. The aotual 
data collected by both Peabody and the U.S. Geological Survey show the kind of 
decline indicative of material harm. Rather than rely on the actual data, OSMRE 
has relied on flawed computer models.^^ 

Peabody admits in its updated Probable Hydrological Consequences (PHC) 
analysis that its numerical model cannot even begin to predict flow or lack thereof 
to individual springs. Rather, it purports “to make intelligent observations” 
(otherwise known as educated guesses) about regional flow.®® It is both 


See comments on The RecJamatloii Performance Bond, submitted by Lawyers Committee and Shearman 
and Sterling, 

See BMT comment submitted by NRDC for detailed hydrogeological analysis. See also coirunents from 

FEIS, 1990). 

(Drawdown, Ch. I , p. 6, citing Foster Associates, Inc., Sriidy of Alternatives to Transport Coal, pp. E-7, 
E-9, E-12-i5). 

Ibid. 

Telephone Interview, April 17, 2002 
See Drawdown Ch. 1 

Peabody Application, Chapter IS, pp. 39-40. 
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scientifically inadequate and culturally inappropriate to substitute an admittedly 
incomplete model wtiicb by definition is hypothetical, for observed decreases in 
flow at sacred springs that have already adversely impacted Hopis and Navajos. 
The inability of the PHC model to predict impacts to individual springs, renders 
Peabody's PHC and consequently, its application incomplete.® Moreover, on 
account of OSMRE’s trust responsibility to the Hopi and Navajo people, which 
includes safeguarding the tribes’ natural and cultural resources, OSMRE cannot 
issue a permanent program permit to Peabody because Peabody cannot say 
with any certainty that its activities will not adversely affect those resources. 

PEABODY FAILED TO SUBMIT THE REQUIRED ASSESSMENT OF ITS 
CONTINUING AND INCREASING N-AQUIFER PUMPING ON PLACES 
ALREADY LISTED IN THE NATIONAL REGISTER OF HISTORIC PLACES 


OLD ORAIBI - A NATIONAL HISTORIC LANDMARK ENTITLED TO 
HEIGHTENED PROTECTION 

Old Oraibi was designated a National Historic Landmark in 1964 because of its 
distinction as the oldest continuously inhabited village in the United States.® This 
designation is reserved for a select few places listed in the National Register. 
Section 110 of the NHPA requires federal agencies, such as OSMRE to take 
even more care than usual to prevent harm to national historic landmarks. 
Peabody has not even considered the effects of pumping on Old Oraibi, although 
accounts by individuals Hopis describe dry springs, which are attributable to 
Peabody’s pumping. {See previous discussion of Bertram Tsavadawa’s 
eyewitness account). 


BACAVI 

Hopis are renown worldwide for their ingenious farming techniques. In fact, the 
village of Bacavi is listed on the National Register of Historic Places in large part 
because of its famed terrace farms, which were traditionally fed by Bacavi’s five 
springs. At least one of those springs, the one lying lowest in the canyon, is in 
danger.®’’ It has had uncharacteristic fluctuations in recent years; it dried up 
entirely two years ago. This is not only cause for alarm, but it triggers OSMRE’s 
duty to “take into account’’ the negative consequences that a massive increase in 
water pumping will have on Bacavi, as a listed place on the National Register.®^ 

Bacavi's proper name is Paaqavi which literally means reed “[b]ut more 
importantly, “paaqavi” is a Hopi word that describes a special place. “Paaqavi" is 
a natural spring on the Hopi Indian Reservation where bamboo and reeds grow. 


® 30 CFR § 777.15 

See The National Historic Landmark database, and www.3tnesas.com/hopi/m3iiihtml 
Conversation with Leigh Kuwanwisiwma, Apiih 2002. 

“30CFR§773.15(k) 


15 



513 


Sierra Club et al. Comments on Peabody Mining Application 
Cultural In^acts, April 27, 2002 


The story is told that the Hopi people emerged into this fourth world through the 
paaquavi and thus it became the clan totem of the paaqavi clan.” 
(www.channel1.com/users/brown/history.html) 

As the federal agency charged with deciding whether to issue a surface coal 
mining permit, OSMRE must base its decision on its own analysis of information 
provided in the Peabody permit application or “from information otherwise 
available that is documented in the approval.” 

OSMRE may only issue Peabody a permit if it makes written findings that it “has 
taken into account the effect of the proposed permitting action on properties 
listed on and eligible for listing on the National Register of Historic Places.” 
OSMRE has not taken such an accounting and therefore cannot support such 
findings. 

OSMRE MUST ASSESS THE PERMIT AREA TO SEE IF IT CONSTITUTES 
“LAND UNSUITABLE FOR MINING” 


Section 522(a)(3)(B)of SMCRA authorizes regulatory authorities to determine 
that an area is unsuitable for all or certain types of coal mining if it would affect 
fragile or historic lands in which such operations could result In significant 
damage to important historic, cultural, scientific, and esthetic values and natural 
systems.®® Although the determination of "valid existing rights” by an applicant 
may exempt the applicant from this provision, the circumstances surrounding 
Peabody’s acquisition of its mining leases were anything but “valid,” 

It is now well-established that John Boyden, the attorney who negotiated “on 
behalf of the Hopi Tribe, was simultaneously representing Peabody. Moreover, 
Boyden had convinced the Bureau of Indian affairs to confirm him as General 
Counsel for the tribe, despite much objection. Boyden used his new power to 
manipulate the Hopi and ultimately create a Hopi Tribal Council that would favor 
coal interests over the more popular concern for Hopi culture and sovereignty.®® 

This sham process calls Into question the very basis of Peabody’s right to be 
mining water on Black Mesa. OSMRE should study this matter further and 
oonsider this history and context in making its decision about the Peabody 
permit. 


“ 30 CFR §773.15 
“30 CFR§ 773.15(k) 

® 30 CFR§761et seq. 

“ See “Drawdown,” Ch.2 which cites to several authoritative books on the subject, including, Charles 
Wilkinson, “Fire on the Plateau,” Clemmer “The Road in The Sky,” Benedek, “The Wind Won’t Know 
Me.” 
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THE AMERICAN INDIAN RELIGIOUS FREEDOM ACT REQUIRES THE 
GOVERNMENT TO PROTECT PLACES INTEGRAL TO AMERICAN INDIAN 
RELIGIOUS FREEDOM 

AIRFA®^ was passed to guarantee to Native Americans the ability to exercise 
their traditional religions. For a traditional Hop! or Navajo, the damage being 
caused to Black Mesa water is akin to damaging a church. Or, as one Hop! 
explained to this Jewish writer as we stood over the place where Moenkopi wash 
once flowed freely, “we don't go to a building to pray. This is our temple. 
Having our water taken is like someone coming into your temple and taking your 
Torah.* For Christians, it would be akin to stealing the waters from the 
baptismal fountain. 

OSMRE HAS AN OBLIGATION TO ABIDE BY THE EXECUTIVE ORDER ON 
NATIVE AMERICAN SACRED SITES AND THE EXECUTIVE ORDER ON 
ENVIRONMENTAL JUSTICE^ 


The Executive Order on Indian Sacred Sites, was created to ensure that federal 
agencies, such as OSMRE are responsive to the concerns of Native Americans 
regarding their sacred sites. One of the goals of the Executive Order is to 'avoid 
adverse effect on the physical integrity of such sacred sites.”^’ Although the 
letter of the law pertains to federal lands rather than Indian lands, the spirit of the 
law evinces an intent to respect sites held sacred by Native Americans. OSMRE 
should bear this in mind during its evaluation of the Peabody permit. 

INTERNATIONAL HUMAN RIGHTS LAW BEHOOVES OSMRE TO DO 
EVERYTHING IN ITS POWER TO SAFEGUARD BLACK MESA WATER 

The United Nations Draft Declaration on the Rights of Indigenous Peoples affirms 
the rights of indigenous peoples "to strengthen their distinctive spiritual and 
material relationship with the lands, territories, [and] waters. ..which they have 
traditionally owned or otherwise occupied or used, and to uphold their 
responsibilities to future generations.’’ (Draft United Nations Declaration on the 
Rights of Indigenous People (August 26, 1994, art. 25 at 552 (reprinted in 
International Legal Materials 34 (1995): p. 541) quoted in Drawdown, Ch. 2, p.6). 

In the same spirit, the International Covenant of Civil and Political Rights, ratified 
by the United States asserts the right to “manifest religion or belief in worship, 
observance, [and] practice.” (International Covenant on Civil Right and Political 
Rights, General Assembly Resolution 2200A (XXI)(Dec. 16, 1966, entry into 
force Mar. 23, 1976), art. 18 (reprinted in Center for Human Rights, Human 


®42U.S,C m6 

Convei^ation with Leonard Selestevva, December, 2001 

See Lawyers Committee Notes on Environmental Justice 
™ Executive Older 13007, 61 Fed.Reg. 26,771(1996) 

” htrp:7'bydra.gsa.gov/pbs/pt/call-in/factshet/0498/0498facthtm 
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Rights: A Compilation of International Instruments (New York: United Nations, 
1988)(U.N. Sales No. E. 88 XIV. 1), p. 26. The Covenant was ratified by the 
United States on September 9, 1992. See Public Notice 1853, Federal Register 
54 (1993): p. 45934, quoted in Drawdown, Ch.2, p. 6). 

CONCLUSION 


OSMRE must deny Peabody's application for a permanent program permit and 
permit revision because of the harm that continues to be caused to Hopi and 
Navajo traditional cultural properties by the pumping of N-aquifer water. If 
OSMRE follows both the letter and the spirit of all applicable cultural resource 
and environmental laws. It will come to the only just conclusion— to deny 
Peabody’s permit. The Hopi and Navajo people are relying on OSMRE to 
exercise its trust responsibility and safeguard the sacred land and waters of 
Black Mesa. 


18 



516 



Division of Anthropology 
April 22nd, 2002 
Jerry D. Gavette 

Black Mesa-Kayenta Mines Team Leader 
Office of Surface Mining 
1999 Broadway, Suite 3320 
Denver, CO 80202-5733 

Dear Mr. Gavette: 

i vv'rite to express my concern about the proposed plan for Peabody Western Coal Company to 
increase water withdrawal from the Navajo Aquifer for the slurry pipeline to the Mohave 
Generating Plant. ] am a cultural anthropologist, who has worked extensively in Hopi 
Reservation communities over the last twenty-two years (see, for example, my Rethinking Hopi 
Ethnography, Smithsonian Institution Press, 1998). 

As you know, Hopi opposition to any continued pumping from the Navajo Aquifer has been very 
clearly expressed, especially in and since the Hearings on the Environmental hnpact Statement 
for the Black Mesa-Kayenta Mine Proposed Permit Application of 1990. Hopi arguments that the 
pumping is seriously impacting their water supply, for now and for the future, are well supported 
by independent hydrological assessments. More than this, the threat to Hopi water has a direct 
and devastating impact on the pereistence of Hopi culture itself: much Hopi natural-historical 
knowledge, and many Hopi religious ideas, ritual practices, social values, and aesthetic forms 
focus centrally on springs, rain, and ground-water, as the very source of life - human, animal, and 
vegetable. Attached please find an article I co-authored with Vernon Masayesva summarizing the 
cultural and hydrological issues (“The Use and Abuse of Aquifers: Can the Hopi Indians Survive 
Multinational Mining?” from Water, Culture and Power: Local Struggles in a Global Context, 
Island Press, 1998). 

The proposal to increase pumping N-Aquifer water from 4,400 acre-feet per year to 5,700 acre- 
feet per year ignores the legitimate concerns of the majority of Hopi people. The Hopi have 
plausible feats that any continued pumping may constitute a major threat to their future life and 
livelihood. Further increasing the amount of water taken for the slurry from the N-Aquifer will 
only exacerbate that threat. I urge you to reject this proposal, and to develop and promote viable 
alternatives to the present means of transporting the coal to the Generating plant. 


Sincerely 



Peter M. Whiteley 

Curator in North American Ethnology 
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Thomas F. King, PhD 

410 Windsor Street, SUver Spring, MD 20910-4242 

Telephone (301) 585-9572 Facsimile (301) 589-5049 E-mail tfldnglQ6@aQl.COm 
I Culhiral Resource Impact Assessment and NegoH^on, Ardweohgy, 


April 17, 2002 
Mr. Jerry Gavette 

Office of Surface Mining Reclamation and Enforcement 
1999 Broadway, suite 3320 
Denver, CO 80202-5733 

Subject: Peabody Western Coal Co. Permit Application 
Dear Mr. Gavette; 

I am wTiting to offer comments on Peabody Western Coal Company’s application 
for a permit to expand its mining operations on Black Mesa. My comments 
related particularly to the manner in which OSM will comply with Section 1 06 of 
the National Historic Preservation Act in considering Peabody’s application, and 
how it will address related legal requirements, notably the National 
Environmental Policy Act, the Native American Graves Protection and 
Repatriation Act, the American Indian Religious Freedom Act, and Executive 
Order 12898. 

As you know. Section 106 requires that OSM take into account the effects of 
issuing the permit on historic resources - that is, districts, sites, buildings, 
structures, and objects included in or eligible for the National Register of Historic 
Places. This “taking into accoimt” involves following the regulatory direction set 
forth by the Advisory Council on Historic Preservation at 36 CFR 800. There are 
some discrepancies between the Advisory Council’s regulations and OSM’s. 

Since the former have recently been revised to comport with the 1992 
amendments to the National Historic Preservation Act, and since they are the 
government-wide standards for Section 106 compliance, I assume that where 
there is a discrepancy wdth OSM’s regulations, the Advisory Council’s 
regulations will prevail. 

Section 106 review is carried out in the broader context of project review under 
the National Environmental Policy Act (NEPA), whose implementing regulations 
require that the significance of impacts on the cultural environment be addressed 
not only with reference to the historic resources that arc the subjects of Section 
1 06 review, but on other cultural and scientific resources as well (See 40 CFR 
1508.27(b)(3} and (8))- Executive Order 12809 requires that special attention be 
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given to cultural resources (among other aspects of the environment) of 
importance to low income and minority groups. The American Indian Religious 
Freedom Act (AIRPA) provides for special attention to be given to Indian tribal 
religious concerns, and the Native American Graves Protection and Repatriation 
Act (NAGPRA) requires that the poteitfial for disturbance to ancestral Native 
American graves and cultural items be considered in consultation with culturally 
affiliated tribes. Finally, of course, OSM sharcs the Federal government’s general 
fiduciary responsibility to protect ttibal trust assets. 

My strong recommendation to you, based on some thirty-five years practice in 
cultural resource management, is not to approach each of these requirements 
separately, but to try to deal with them in a comprehensive manner, All the 
requirements overlap with one another, and all require - either explicitly or by 
implication - consultation with concerned and affected parties, such as the Hopi 
and the various organizations concerned about Black Mesa and the N-aquifer. I 
hope that you will without delay undertake serious consultations with all 
concerned parties in accordance with the Section 106 and NAGPRA regulations, 
with reference to the standards established by Executive Order 12898 to ensure 
full participation by low-income and minority groups. 

The Section 106 regulatioi^ require that OSM, in consultation with pertinent State 
and Tribal Historic Preservation Officers (SHPOs and THPOs), Indian tribes, and 
other interested parties, establish the “area of potential effects” of the proposed 
mine expansion. Considering the widespread projected water-related impacts of 
the project, it seems likely that at least the Arizona and New Mexico SHPOs 
should be consulted, together with at least the Hopi and Navajo THPOs. The 
“area of potential effects” must include all areas subject to potential direct, 
indirect, and cumulative impacts, including visual, auditory, and other effects (See 
36 CFR 800.5(a)(1) and .16(d)). The necessary inclusiveness of the area of 
potential effects may not be fully understood by Peabody, which has a long 
history of supporting archeological research on its lease and as a result may tend 
to equate “effect” with the sort of physical effect that is of prime concern to 
archeologists. 

Within tlie area of potential effects, the regulations require that a “reasonable and 
good faith effort” be made to identify historic resources. Such resources, of 
course, include both places already included in the National Register of Historic 
Places and those that meet the criteria for inclusion in the Register (36 CFR 60.4). 
Here again it is possible that Peabody may interpret OSM’s responsibilities too 
narrowly, focusing overmuch on archeological sites. Archeological sites are 
important, of course, but traditional cultural places, often including expansive 
landscapes of cultural and spiritual value to Indian tribes, must also be considered 
and may in many ways be far more important. Natural features like buttes, 
springs, rock outcrops, and cliffs may be significant traditional cultural places. At 
the same time, under other authorities it is necessary to consider impacts on 
broader types of cultural resources, such as Hopi and Navajo ways of life and 
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religious beliefs, and on such specific resources as Native American graves and 
cultural items. 

I suggest that it would be most realistic, and efficient, to regard the entire Black 
Mesa area as a landscape/district that is eligible for the National Register, There 
is little doubt in my mind but that it has such significance in the eyes of Hopi 
elders and traditionalists, and I think it would save all concerned a great deal of 
time and trouble simply to acknowledge this fact and move on to considering the 
effects of the mine expansion on flie eligible resource. It also strikes me that the 
N-aquifer almost certainly contributes to the area's eligibility, inj^much as it 
charges the springs that are of critical importance in the traditional Hopi way of 
life and religion. Those ways of life and religious concerns are certainly “cultural 
resources” within the meaning of 40 CFR 1508.27(b)(3) (8), and must be 

considered under AIRFA as well. 

Having established that an eligible resource (Black Mesa) will be affected, OSM 
is next required to consider the proposed expansion’s potential adveme effects on 
the resource - again in consultation with all concerned parties. Here, of course, 
cultural resource impacts run together with impacts on natural resources, all 
involving possible drawdowns on the N-aquifer. The broad-based, face-to-face, 
good-faith consultation provided for by the Section 1 06 and NAGPRA regulations 
may provide an ideal forum in which to hash out whether these impacts will 
occur, how serious they may be, and what if an 5 dhing can be done about them. 

As you know, such consultation under Section 106 leads either to a Memorandum 
of Agreement or to a comment by the Advisory Council that the Secretary 
considers before making a final decision on the action. 

In summary, what I am urging is that you promptly initiate broad-based 
consultation with all concerned parties about (he impacts of the proposed 
expansion under all the pertinent cultural resource legal requirements, that you 
define the area of potential effect broadly enough to embrace all potential direct, 
indirect, and cumulative effects, that you consider the entire Black Mesa 
landscape to be eligible for the National Register for purposes of Section 106 
review, and that you continue to consult with everyone concerned about the 
possible impacts of the expansion and possible means of impact mitigation. 

Thank you for the opportunity to comment. 

/V 

Thomas F. King, PhD 
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April 26, 2002 


Mr. Jerry D. Gavette 
OiSce of Surface Mining 
1999 Broadway, Suite 3320 
Denver, Colorado 80202-5733 

Mr. Gavette, 

On behalf of the Lawyer’s Coirunittee for Civil Rights Under Law (“Lawyers' 
Committee"), the Black Mesa Trust and each of its directors individually, the Natural 
Resources Defense Council (TnIRDC"), and the Sieira Club, we submit the following 
comments and objections to the January 17, 2002 Peabody Western Coal Company 
request to the Office of Surface Mining to lift the administrative delay on the Permanent 
Program Permit or life-of-the-tnine permit for the Black Mesa Mine and for approval of 
Peabody's request to incorporate the mining sequence for the J-23 coal reserve area in the 
BM2P3 application. 


These are only one part of the comments being submitted to the Office of Surface Mining 
(“OSM”) on behalf of the organizations listed above. We incorporate by reference into our 
comments and objections those which are also being filed by the Black Mesa Trust, NRDC, and 
the Siena Club under separate cover, including all of the exhibits attached to each of the 
comments. Our comments and objections are submitted pursuant to 30 C.F.R. § 773.6(b) and we 
request that OSM consider these comments and objections and the attached exhibits when 
determining whetiier to issue the permit. In addition, we request and expect that OSM will also 
consider the materials referenced by our comments and by the comments of Black Mesa Trust, 
NRDC, and the Sieira Club which, although not attached as exhibits, are materials publicly 
available. 


The Lawyers' Committee is a national civil rights organization formed in 1 963 to involve 
the private bar in assuring the rights of all Americans. For thirty-nine years, the Lawyers' 
Committee has represented victims of discrimination in virtualiy all aspects of life. In 1991, the 
Lawyers' Committee foimed its Environmental Justice Project to represent communities of color 
in environmental and civil rights matters. We use the rule of law to challenge environmentally 
discriminatory conditions and decisions - and ultimately - to seek justice for people of color 
who are fighting to clean up contamination on the land where they live or who are fighting to 


The Committee was formed in 1963 at ttte request of President John F. Kennedy 
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LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW 


stop environmentally harmful activities from occurring in their neighborhoods. The Lawyers' 
Committee has partnered with the law firm of Shearman and Sterling to provide pro bono 
representation to the Black Mesa Trust for issues related to the Black Mesa Mine and the Navajo 
Aquifer ("N-Aquifer"). Our comments are drawn from the Lawyers’ Committee's long and 
varied experience with the administration and application of the nation's civil rights laws, 
including within the environmental context. 


The Black Mesa Trust is a non-profit, tax-exempt educational and public advocacy 
organization headquartered on the Hopi Reservation. Many of the members of the Board of 
Directors of the Black Mesa Trust live on the Hopi Reservation. The Black Mesa Trust develops 
traditional and non-traditional teaching and learning opportunities to help Hopi and Navajo 
people understand issues and findings which bear on the well-being of the N-Aquifer, as well as 
steps they can take to protect this critical resource and preserve those aspects of Hopi and Navajo 
life that depend upon it. 


NRDC is a national nonprofit environmental organization that uses law, science, and the 
support of its more than 500,000 members nationwide to protect the planet’s wildlife and wild 
places and to ensure a safe and healthy environment for all living things. NRDC works to foster 
the fundamental right of all people to have a voice in decisions that affect their environment. It 
also seeks to break down the pattern of disproportionate environmental burdens borne by people 
of color and others who face social or economic inequities. 

The Sierra Club is a national nonprofit environmental organization founded in 1 892. It 
now has more than 700,000 members. The Arizona Chapter of the Sierra Club has over 1 1 ,000 
members. The Colorado Plateau Group of the Siena Club has over 700 members, 100 of whom 
live on or near Black Mesa. Since 1 992, the Sierra Club's Environmental Justice Campaign has 
worked in partnership with commumties of color and low-income communities on local 
enviro^ental, health, and justice issues. The law firm of Hagens Berman & Mitchell is 
providing pro bono representation and submitting comments on behalf of the Sierra Club and the 
organizations listed above. 


Thank you for the oppoitunity to provide written comments. We submit them for 
inclusion in the record being developed by OSM. Please do not hesitate to contact me if you 
have any questions or if we can provide any further assistance in this matter. I can be reached at 
(202) 662-8600. 


Attachments 


Environmental Justice Project Director 


Mark Tanney, Esq. / 

Shearman & Sterling f 


2 
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cc: John Humphrey, Esq. 

Shearman & Sterling 

Leonard Selestewa 

President 

Black Mesa Trust 

Vernon Masayesva 
Executive Director 
Black Mesa Trust 

Verrin Kewenvoyouma 
Black Mesa Trust 

Michael Lessler, Esq. 

Legal Advisor 
Black Mesa Trust 

David Beckman, Esq. 

Senior Attorney 

Natural Resources Defense Council 

Denise Hoffiier-Brodsky, Esq. 
Environmental Justice Staff Attorney 
Sierra Club 

Andy Bessler 

Environmental Justice Organizer 
Sierra Club 

Howard Shanker, Esq. 

Hagens Berman & Mitchell 

Steve Berman, Esq. 

Hagens Berman 
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Comments and Objections to J-23 Life-of-Mine (LOM) Mine Plan/ 

Black Mesa Permanent Program Permit (BM2P3) Atplication 
Submitted by Peabody Western Coal Company 

I. Background and Introduction 

“The Black Mesa Mine is cun^ntly authorized to operate by the OSMRE under 
Initial Program Permit AZ-OOOl and the administrative delay provisions of 30 C.F.R. 750. n(c).” 
Letter to Jerry Gavette, Office of Surface Mining Reclamation and Enforcement, from Randy 
Lehn, Manager Reclamation & Engineering, Black Mesa Mine, Peabody Western Coal 
Company, dated August 10, 2001, at 1. (“Peabody August 10, 2001 letter”). Permit AZ-OOOl 
was issued on January 29, 1982. Peabody Western Coal Company, “Mining and Reclamation 
Plan Black Mesa and Kayenta Mines” (“Permit Application"), Chapter 1 , at 1 (Revised 
07/01/97). Since Permit AZ-OOOl was issued before the promulgation of the permanent Indian 
land SMCRA regulations, Peabody filed another application for a permit on October 3 1 , 1 984 
incorporating the information in the 1982 permit. On July 10, 1985, OSM authorized Peabody to 
operate after May 28, 1985 in the AZ-OOOl permit area. Id, Chapter 1, at I (Revised 07/01/97). 

In the mid-1980s, Peabody submitted a life-of-the-mine mining plan and applied 
forpermit approval for the entire Black Mesa Complex. Id. Chapter 1, at 1 (Revised 07/01/97). 
However, OSM’s “decision on issuance of a permit under the Indian lands permanent regulatory 
program has been administratively delayed by the Secretary of the Department of Interior 
[consistent with the Federal regulations at 30 CFR 750. 11 (c)] due to ongoing discussions 
concerning the Little Colorado River litigation.” 

http://www.wTcc.osmre.gov/BllcMsaQ&A/background_black_mesa.htm, Thus, the Kayenta 
Mine operates under Permanent Program Permit AZ-OOOI and the Black Mesa Mine operates 
under Interim Program Permit AZ-OOOI. Permit Application, Chapter 1, p. 2 (Revised 01/15/02). 

In its letter requesting a revision to the Black Mesa Mine Permanent Program 
Permit (BM2P3) Application dated January 1 7, 2002, Peabody requests approval to incorporate 
the mining sequence for the J-23 coal reserve area (“permit revision”) in the BM2P3 application. 
Letter to Jerry Gavette, Office of Surface Mining Reclamation Enforcement, from Randy Lehn, 
Manager Reclamation & Engineering, Black Mesa Mine, Peabody Western Coal Company dated 
January 17, 2002, (“Peabody January 17, 2002 letter”), at 1. Peabody estimates with approval of 
fee revision, the life of the Black Mesa Mine will be extended until 2016 with almost 61.4 
million tons of coal produced between 2005 and 2016. Peabody projects that withdrawals of 
ground water from the N-Aquifer will increase from 4,400 acre-feet to 5,700 acre-feet annually. 

Peabody requests both approval of fee permit revision and fee lifting of the 
administrative delay on the life-of-the-mine permit by January 2004. Moreover, Peabody 
requests feat OSMRE “limit its review to only the materials in the application that are changing 
as a result of this and the August 10, 2001 submittals." Id,, at 1 . 

The following comments and objections are divided into seven sections. Section I 
has provided background and introductory information (p, 1). Section II objects to the premature 
closing of the public comment period on the groimds that fee Permit Application is not yet 
administratively complete (p. 2). Section HI argues for the identification of Peabody Energy 
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Company as the trae applicant and the review of flie Permit Application on that basis (p. 11), 
Section IV addresses deficiencies in the reclamation performance bond proposed in the Pennit 
Application (p. 17). Section V argues that the Permit Application should be denied until surface 
water impoundment violations at the Black Mesa Mine complex are abated (p. 24). Section VI 
addresses procedural defects in the permitting process and associated environmental justice 
issues arising from the Pennit Application (p. 28). The Conclusion is Provided in Section VH 
(p. 37). 


11. Closing of the Public Comment Period is Premature Because Peabody’s 

Permit Application Is Not Administratively Complete 

The regulatory regime established in Chapter VIl of Title 30 of the Code of 
Federal Regulations establishes clear requirements for the closing of public comment periods. 
These regulations require that, before OSM can close a public comment period on a surface coal 
mining permit application, an applicant must have submitted an administratively complete 
application and after doing so have met specified public notice requirements. With respect to the 
Permit Application for Surface Coal Mining Operations on Black Mesa and Kayenta Mines 
submitted by Peabody Western Coal Company (the “Permit Application”), the Office of Surface 
Mining Reclamation and Enforcement (“OSM”) has determined that the public comment period 
will close on April 29, 2002. However, none of the regulatory requirements for closing the 
comment period have been met with respect to the Pennit Application. As a result, the deadline 
for closing the public comment period on the Permit Application that OSM has imposed is not 
grounded on any statutory or regulatory requirements, and it is therefore not only premature, but 
also arbitrary and capricious. To remedy this clear error, OSM should extend the public 
comment period until the requirements of Chapter VII of Title 30 of the Code of Federal 
Regulations for closing public comment periods on surface coal mining permit applications have 
been met. 


A. Under the Regulations, the Public Comment Period Cannot Close Before the 
Permit Application is Administratively Complete 

The Surface Mining Control and Reclamation Act of 1977 (“SMCRA”), 30 
U.S.C. Section 1231, et seq., sets forth the requirements for all applications for permits to mine 
surface coal on Indian lands. The regulations implementing SMCRA are set forth in 30 C,F.R. 
§§ 700 to end. ‘ 


The regulations governing the permitting of surface coal mining and reclamation 
operations, 30 C.F.R, §§ 700 to end, establish a precise sequence of events that must occur 
before the time is ripe to close the public comment period for a surface coal mining permit 
application. First, an application must be administratively complete. 30 C.F.R. § 773.6(a)(1) 
(making public notice of the permit application effective only “[u]pon submission of an 


Subchapter E of Title 30. Parts 750 et see. , provides for the regulation of surface coal mining and 
reclamation on Indian lands. 30 C.F.R. § 750.1. SubchaptcrE incorporates certain sections of 
Subchapter G, Parts 772 et.sefl., regarding pennit applications, 30 C.F.R. § 750. 1 2, and all of Subchapter J, 
Parts 800 et seo. . regarding bondaig, 30 C.F.R. § 750,17. 
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administratively complete application"). Once an application is administratively complete, the 
permit applicant then may proceed to meet certain requirements for providing effective notice to 
the public that it has submitted a complete permit application. Id. These required steps include a 
requirement that the applicant “place an advertisemenl in a local newspaper of general 
circulation in the locality of the proposed surface coal mining and reclamation operation at least 
once a week for four consecutive weeks.” Persons who have adversely affected interests 
then have thirty days from the fourth consecutively weekly publication of such a notice to submit 
such written comments and objections. See 30 C.F.R. § 773.6(b) (“Written objections to an 
application . . . may be submitted to the regulatory authority by any person having an interest 
which is or may be adversely affected by the decision on the application . . . within 30 days after 
the last publication of the newspaper notice required by paragraph (a) of this section.”). 

The purpose traderlying this regime is to afford "any person having an interest 
which is or may be adversely affected by the decision on the application” to submit written 
comments or objections to the application. See 30 C.F.R. § 773.6(b)(1). Sensibly, the regime 
recognizes that for such comments or objections to be meaningfiil the permit application must be 
administratively complete so that it contains all the information necessary for effective 
administrative and public review. See 30 C.F.R. § 773.6(a) (conditioning public notice on an 
administratively complete application). The regime also recognizes the need for effective public 
notice so that any person with an adversely affected interest is afforded an opportunity to learn 
that his or her interest is adversely affected. See generally references cited below in Section VI 
addressing Procedural and Environmental Justice Issues. Not requiring administrative 
completeness and effective public notice before the closing of the public comment period 
infringes the rights of persons whose interests are adversely affected. The absence of required 
inforaiation from the permit application and ineffective public notice each prevent such persons 
from becoming aware of, and therefore from being able to comment on or object to, aspects of 
the proposed operations that are adverse to their interests. Indeed, in many instances the absence 
of certain information might prevent a party from being capable of recognizing at all that she or 
he has an adversely affected interest. 

Thus, unless an applicant has submitted an administratively complete application 
to OSM, an applicant cannot complete the steps required for providing effective public notice of 
its permit application. Absent completion of these steps, the 30-day clock on public comments 
cannot start. As noted, the adequacy of the public notice, public participation process, and 
access to information associated with this Permit Application are discussed more fully below in 
Section VI addressing Procedural and Enviroranental Justice Issues. 

B. The Permit Application Is Not Administratively Compiete 

SMCRA and the regulations set forth in 30 C.F.R. § 700 to end, require applicants 
to provide certain information regarding violations of environmental laws to the Office of 


ft is inqjortant to note that these particular requirements that trigger the countdown to the end of the public 
comment period represent only a portion of a permit applicant's obligations with respect to providing 
effective public notice. Addittonal public notice requirements are discussed more fully below in the section 
on Procedural and Environmental Justice Issues. 
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Surface Mining Reclamation and Enforcement {“OSM”) and condition the granting of a mining 
permit upon this and other information available to OSM. 

Chapter Vn of Title 30 of the Code of Federal Regulations establish a clear 
standard for completeness: an “administratively complete application” must contain “information 
addressing each application requirement of the regulatory program” and “all information 
necessary to initiate processing and public review.” 30 C.F.R. § 701.5. Included in the 
application requirements is the requirement that the application “shall include at a minimum , . . 
the information required under parts 778, 779, and 780” of Chapter VII of Title 30 relating to 
legal, financial, compliance, environmental resource, reclamation, operational and other general 
information. 30 CJ.R. § 777.15 (emphasis added). The burden to demonstrate that a perniit 
application meets this requirement is on the applieant. See 30 C.F.R. § 773.7 (“The applicant for 
a permit or revision of a perniit shall have the burden of establishing that his application is in 
compliance with all the requirements of the regulatory program.”). 

As shown below, the Permit Application submitted for the Black Mesa and 
Kayenta Mines falls far short of the requirements for administrative completeness under 30 
C.F.R. §§ 701.5 and 777.15, The Permit Application fails to address each application 
requirement of the regulatory program, particularly the minimum information required under 30 
C.F.R. §§ 778-780. Nor does the Permit Application contain all the information necessary to 
initiate processing and public review. As a result, the applicant has failed to meet its btirden of 
demonstrating that its application is complete. 

1. The Permit Applicarian Does Not Meet the Minimum Standard for 
Legal, Financial, Compliance, and Related Information under 
Part 778 

The Permit Application does not meet the minimum standard for legal, financial, 
compliance, and related information under 30 C.F.R. § 778. The Permit Application does not 
provide information addressing each application requirement under 30 C.F.R. § 778. Nor does 
the Permit Application provide all information necessary to initiate processing and public review 
with respect to these requirements. 

First, although the Permit Application was submitted to OSM by Peabody 
Western Coal Company, the Permit Application does not clearly identify which Peabody entity 
purports to be the applicant and therefore does not provide the identifying information about the 
applicant required by the regulations. See 30 C.F.R. § 778.1 1 . As a result, the Permit 
Application does not provide any of the information regarding the applicant required under Part 
778 of C.F.R. Title 30 in a marmer sufficient for review by OSM or by the public. In particular, 
the Permit Application fails to provide the following information required under 30 C.F.R. 
§778.11: 


• Applicant’s name, address, and telephone number, 30 C.F.R. § 778,1 1(b)(1); 

• A statement of whether the applicant is a corporation, partnership, sole proprietorship, 
or other business entity, 30 C.F.R. § 778.11(a)(1); 
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• Applicant’s taxpayer identification number, 30 C.F.R. § 778.1 1 (a)(2); 

• Certification, made under oath, by “die natural person wifii the greatest level of 
effective control over the entire proposed surface mining operation . . . that he or she 
controls the proposed surface coal mining operation,” 30 C.F.R. § 778.1 1(d); 

. With respect the person making the certification required under 30 C.F.R. 

§ 778.1 1(d), the person’s name, address, telephone number, position title, relationship 
to applicant, percentage of ownership of the applicant, location in the organizational 
structure, and date the person began functioning in his or her current position, 30 
C.F.R. §778. 11(e). 

Second, in response to the requirements of 30 C.F.R. § 778.12 regarding the 
provision of permit history information, the Permit Application purports to provide a list of all 
issued and expired mining permits and all pending mining permits for Peabody Holding 
Company, Inc, However, *e information provided falls short of the regulation’s requirements. 

In particular, the Permit Application fails to provide the following information: 

• List of all names imder which the applicant, its operator, its partners and principal 
shareholders, and its operator’s partners or principal shareholders operate or have 
operated a surface coal mimng operation within the five-year period preceding the 
date of final submission of the Permit Application on January 1 7, 2002, 30 C.F.R. 

§ 778.12(a); 

• For both the applicant and operator for the Permit Application, any of the required 
information regarding pending permits for the period between the date the list was 
created, February 21, 2000, and the date of final submission of the Permit Application 
on January 1 7, 2002, 30 C.FJl. § 778.12(b); 

• For both the applicant and operator for the Permit Application, any of the required 
information regarding coal mining operations owned or controlled for the period 
between the date the list was created, February 21 , 2000, and the date of final 
submission of the Permit Application on January 17, 2002, 30 C.F.R. § 778.12(c); 

• For any surface coal mining operation owned or controlled by the permittee or the 
operator during the five years prior to the date of final submission of the Permit 
Application on January 17, 2002, (i) the lull name and address of the operator and 
permittee of that operation; (ii) the taxpayer identification number of the operator of 
that operation; (iii) the full name of the regulatory authority with jurisdiction over the 
permit; a clear statement the permittee’s relationship to that operation including the 
permittee’s percentage of ownership of the operation and the permittee’s location in 
the organizational structure; (iv) and the operator’s relationship to that operation 
including the operator’s percentage of ownership of that operation and the operator’s 
location in the organizational structure, 30 C.F.R. § 77S.12(c). 
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Third, with respect to the requirements of 30 C.F.R. § 778. 1 3 regarding property 
interest information, the Pennit Application provides no “statement of alt interests, options, or 
pending bids” held or made for lands contiguous to the proposed permit area. 30 C.KR. 

§ 778.13(c). 


Fourth, in response to the requirements of 30 C.F.R. § 778.14 regarding violation 
information, the Permit Application provides a Notice-of-Violation list for Notices of Violation 
issued between August 14, 1 997 and November 23, 1999 to Peabody Western Coal Company 
(“PWCC”), its subsidiaries, affiliates, or persons controlled by or under common control with 
PWCC. In addition, it provides a certification by PWCC that as of May 18, 2000 any notices of 
violations by “the applicant or its parent companies for which the abatement period has not yet 
expired” are in the process of being corrected to the satisfaction of the agency with jurisdiction 
over the violation. The Permit Application also states that in the five-year period prior to May 
1 8, 2000 neither PWCC nor its principal shareholders have had a State or Federal Mining permit 
revoked nor have forfeited a performance bond or similar security deposited in lieu of a bond. 
This response falls short of the requirements of 30 C.F.R, § 778.14 in failing to provide the 
following information: 

• WTiether the applicant, its operator, or any subsidiary, affiliate or entity that the 
applicant or operator owns or controls had a Federal or State permit for surface coal 
raining operations suspended or revoked between May 18, 2000 and the date of final 
submission of the Permit Application on January 17, 2002, 30 C.F.R. § 77S.14(a)(l); 

• Whether the applicant, its operator, or any subsidiary, affiliate or entity that the 
applicant or operator owns or controls forfeited a performance bond or similar 
security deposit between May 18, 2000 and the date of final submission of the Permit 
Application on January 17, 2002, 30 C.F.R. § 778.14(a)(2); 

• A list of all violation notices received by the applicant or the operator for any surface 
coal mining and reclamation operation between November 23, 1999 and the date of 
final submission of the Permit Application on January 1 7, 2002, 30 C.F.R. 

§ 77S.14(c);^ 

• Certification that any violation identified in a notice of violation issued under 30 
C.F.R. § 843. 1 2, or its State regulatory equivalent, and with respect to which the 
notice of violation remained in effect between May 1 8, 2000 and the date of final 


A duplicate of the copy of Compliance Information Section of the Pennit Application (Chapter 3, 
Attachment 1, Exhibit E) that we received from OSM is included herein as Attachment E, The Con^tliance 
Information included a 17-page list, dated May 19, 2000 and tilled “Peabody Holding Company: Notice of 
Violation List.” The firsl 14 pages, numbered consecutively as pages 1 through 14, contained Notices of 
Violations ("NOV’s”) issued between August 14, 1997 and November 23, 1999. Each of these 38 NOV’s 
pertained to the Black Mesa Mine or Kayenta Mine. The last three pages - numbered as pages 6 , 60, and 
1 - contained NOV’s issued between March 3, 1997 and March 22, 2000. Of the eight violations on the 
final three pages, four pertained to Peabody Coal Company sites other tten Black Mesa Mine or Kayenta 
Mine, three pertained to Eastern Associated Coal Cotp., and one pertained to Rochelle Coal Company. 
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submission of the Permit Application on Januaiy 1 7, 2002, is being abated or 
corrected to the satisfaction of the agency with jurisdiction over the violation, 30 
C.F.R. § 778,14(c)(7); 

• Description of any actions taken to abate or correct any violations not covered by 30 
C.F.R. § 778, 14(c)(7), 30 C.F.R. § 778.14(8). 

Fifth, P & L Coal Holdings Corporation Secretary Jeffery L. Klinger provided an 
affidavit dated July 27, 1999 certifying that an employee of Peabody Holding Company, Inc., is 
authorized to provide information on violations of environmental laws related to P & L Coal 
Holdings Corporation and its related operating companies. Aside from having been executed 
nearly three years prior to the date of final submission of the Permit Application on January 1 7, 
2002, this certificate does not meet the regulatory requirements of 30 C.F.R. § 778.9. Part 778.9 
requires that applicants either (1) certify to OSM that all relevant information in the 
ApplicanlA'^iolator System is accurate, complete and up-to-date, (2) where information is 
missing from AVS or incorrect in AVS, submit the necessary information or corrections to OSM 
for input into AVS and swear or affirm that the information submitted is accurate and complete, 
or (3) include in the permit application the information required under Part 778. 30 C.F.R. 

§ 778.9. Absent one of these three actions, the Permit Application carmot be complete. The 
Permit Application reflects none of the three. 

2. The Permit Application Does Not Meet the Minimum Standard for 
Legal, Financial, Compliance and Related Information Under 
Part 778 Because It Does Not Provide Information Regarding the 
True Applicant 

The Permit Application also fails to meet the minimum standard for legal, 
financial, compliance and related information because it fails altogether to provide information 
regarding the “trae applicant” for the permit, Peabody Energy Corporation (“Peabody Energy”), 
formerly known as P & L Coal Holdings Corporation, ^ For further discussion of the true 
applicant issue, see the section on Peabody Energy as the Trae Applicant below. Because 
Peabody Energy is the true applicant, but has not been identified as such in the Permit 
Application, the Permit Application necessarily fails to meet any of the requirements for 
providing information regarding the applicant. 

With respect to the true applicant Peabody Energy, the Permit Application fails to 
provide the following applicant, operator and ownership and control information under 30 C.F.R. 


The name “Peabody Energy Corporation” appears nowhere in the application. The applicant simply may 
have been negligent m failing in its numerous permit application amendments to provide to the public 
reviewing its application and to the OSM staff with the relevant information. However, more than one year 
ago on April 10, 2001 “P & L Coal Holdings Corporation.” the wholly owning indirect parent of Peabody 
Western Coal Company, changed its name to “Peabody Energy Corporation.” Peabody Energy 
Corporation failed to amend its application to reflect this change, even though notified its investors and the 
Securities & Exchange Commission of the change. See, c,g,, Peabody Energy Corp. lO-K, Dec. 31, 2001, 
at 5. 
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§ 778. 11 . This information is deficient in respects that are in addition to those identified above 
regarding the applicant, operator and ownership and control information required under 30 
C.F.R. § 778.11: 

• Statement of the applicant’s corporate status as a corporation, partnership, sole 
proprietorship, or other business entity, and its taxpayer identification number, 
30C.F.R.§ 778.11(a); 

• Applicant’s resident agent for accqjting service of process and its person 
responsible for submitting the Coal Reclamation Fee Report (Form OSM-1 ) 
and for remitting the reclamation fee payment to OSM, 30 C.F.R. § 778. 1 1 

• Name, address, and telephone number, title, and relationship to the applicant 
(including percentage of ownership, location in the organization structure, and 
the date the person began functioning in that position) for each of the 
applicant’s officers, directors, persons performing a function similar to a 
director, persons owning 10 to 50 percent of the applicant, persons owning or 
controlling the applicant, and namral persons with the greatest level of 
effective control over the entire proposed surface mining operation, 30 C.F.R. 

§ 778.1 l(cHe); 

• From the natural person with the greatest level of effective control over the 
entire proposed surface mining coal mining operation, a cenification, under 
oath, that he or she controls the proposed surface coal mining operation. 30 
C.F.R, §778.1 1(d). 

The Permit Application also fails to provide full permit history information for 
Peabody Energy as required by 30 C.F.R. § 778.12 in addition to the deficiencies in the permit 
history information identified above. 

The Permit Application also fails to provide full violation history information for 
Peabody Energy as required by 30 C.F.R. § 778.12 in addition to the deficiencies in the violation 
history information identified above. 

3. The Permit Application Does Not Meet the Minimum Requirements 
for Information on Environmental Resources L'nder Part 779 

The Permit Application does not meet the minimum standard for information on 
environmental resources under 30 C.F.R. § 779. The Permit Application does not provide 
information addressing each application requirement under 30 C.F.R. § 779. Nor does the 
Permit Application provide all information necessary to initiate processing and public review 
with respect to these requirements. 

In particular, the Permit Application fails to provide an adequate description and 
identification of the nature of cultural, historic and archeological resources listed or eligible for 
listing on the National Register of Historic Places and known archeological sites within the 
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proposed permit and adjacent areas as required under 30 C.F.R. § 779.12(b)(1). See the written 
comments by the Sierra Club regarding “Cultural Impacts," which address the deficiencies in the 
description and identification of the nature of cultural, historic and archeological rescairces. The 
Sierra Club comments have been incorporated herein by reference noted in the cover letter to the 
present comments. 

The Permit Application also fails to provide adequate climatologic information as 
required by 30 C.F.R, § 779.18, particularly with regard to rainfall and the impact of the mining 
operations on the availability of surface and ground water. In addition, the Permit Application 
fails to provide an adequate description of the vegetative resources as required by 30 C.F.R. 

§ 779.19 identifying native plant communities; and an adequate description of soil resources as 
required by 30 C.F.R. §779.21. See the written comments by NRDC e^M; dated April 26, 2002 
regarding “Groundwater and Fish, Wildlife & Plants,” which address the deficiencies in the fish, 
wildlife and vegetation information and plans. The NRDC conunents have been incorporated 
herein by reference noted in the cover letter to the present comments. 

4. The Permit Application Does Not Meet the Minimum Standard for 
Reclamation and Operation Plans Under Part 780 

The Permit Application does not meet the minimum standard for reclamation and 
operation plans under 30 C.F.R. § 780. The Permit Application does not provide information 
addressing each application requirement under 30 C.F.R. § 780. Nor does the Permit 
Application provide all information necessary to initiate processing and public review with 
respect to these requirements. 

The greatest deficiency in this regard is the failure of the Permit Application to 
provide adequate hydrologic information and an adequate hydrologic reclamation plan 
addressing the effects of the pumping of water fi-om the N-Aquifer as required under 30 C.F.R. § 
780.21(h) and other applicable sections. See the written comments by NRDC et al. dated April 
26, 2002 regarding “Groundwater and Fish, Wildlife & Plants,” which address the deficiencies in 
the hydrologic reclamation plan. The NRDC comments have been incorporated herein by 
reference noted in the cover letter to the present comments. 

The Permit Application also fails to provide an adequate survey of fish and 
wildlife resources and an adequate fish and wildlife protection and enhancement plan as required 
under 30 C.F.R. § 780.16. The scope and level of detail for such information is inadequate and 
reflects a significant lack of effort to identify and protect species and habitats in and around the 
mining area and in the areas that will be affected by the mining. See the written comments by 
NRDC et al. dated April 26, 2002 regarding “Groundwater and Fish, Wildlife & Plants,” which 
address the deficiencies in the fish, wildlife and vegetation information and plans. The NRDC 
conunents have been incorporated herein by reference noted in the cover letter to the present 
comments. 

The Permit Application also fails to provide an adequate blasting plan under 30 
C.F.R. § 780. 1 3 that protects adversely affected parties from vibrations and airblasts and that 
adequately monitors the effects of these blasts on persons in surrounding areas and particularly 
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the affects on areas downwind of the mine for effects on the health of persons, animals, and 
vegetation and for damage to property. Likewise the Permit Application fails to provide an 
adequate air pollution control plan under 30 C.F.R. § 780.15 for monitoring air quality and for 
controlling fugitive dust. Like the blasting plan, the air pollution control plans fails to address 
the needs of persons, animals, vegetation and property downwind from the mine for effects on 
the health of persons, animals and vegetation and for damage to property. In neither the blasting 
plan nor the air pollution control plan are these considerations adequately addressed. 

In addition to the particular failings of the hydrologic reclamation plan referenced 
above, the Permit Application also fails to provide an adequate general reclamation plan required 
under 30 C.F.R. § 780.18 and other sections of Part 780. The vegetation and landscape of the 
mining area are unique and the proposed reclamation does not provide adequately provide for 
revegetation involving the return of native plants over a reasonable timetable or for redistribution 
of the soils in an adequate manner to restore the landscape to as close as possible to its original 
character. See the written comments by NRDC etal. dated April 26, 2002 regarding 
“Groundwater and Fish, Wildlife & Plants,” which address the deficiencies in the fish, wildlife 
and vegetation information and plans. The NRDC comments have been incorporated herein by 
reference noted in the cover letter to the present comments. 

The Pennit Application also fails to adequately address the protection of publicly 
owned parks and historic places that will be affected under the mining as required by 30 C.F.R. 

§ 780.31. For example, a number of publicly owned parks and historic places rely on water from 
the N-Aquifer, and yet the Pennit Application provides no analysis of the impact of the proposed 
pumping of N-Aquifer water on these parks and historic places at all. 

5. The Permit Application Does Not Meet Other Completeness 
Standards 

The Permit Application does not meet the minimum standards for completeness in 
other regards. The Pennit .Application fails to provide all information necessary to initiate 
processing and public review' with respect to certain other aspects of the application 
requirements. 


In particular, the applicant has chosen to perform bonding calculations relating to 
some application requirements of the regulatory program but not others. In particular the 
applicant has chosen not to present any bonding calculations related to hydrologic reclamation of 
the N-Aquifer. The absence of such bonding calculations is a glaring omission. Given the 
potential consequences of damage to the aquifer and the potential enormity of the cost of 
remedying them, a hydrologic reclamation bond could be quite substantial relative to other 
bonding requirements. Thus, the bonding calculations provided create a misleading impression 
of the total potential cost of reclamation and of the ability or willingness of the applicant to 
secure a bond sufficient to protect any natural resources that could be damaged by the proposed 
mining operations. As a result, the Permit Application is gravely deficient and does not contain 
the infonnation necessary for administrative and public review. For additional discussion of this 
issue, see generally Section IV on the Reclamation Performance Bond below. 
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C. OSM Should Extend the Period for Public Comments Through the Time 

Provided for in the Chapter VIl of Title 30 of the Code of Federal 

Regulations 

As this extensive list of deficiencies shows, the Permit Application does not meet 
the minimum standard for provide information as required under 30 C.F.R. §§ 778-780 and lacks 
certain other information necessary to initiate processing and public review. As a result, the 
Permit Application comes up woefully short of meeting the requirements for administrative 
completeness under 30 C.F.R. §§ 701.5 and 777.15. Only once the Permit Application is 
complete, can the public notice steps required by 30 C.F.R. § 773.6(a) be effected. Only after 
the required public notice steps of 30 C.F.R. § 773.6(a) have been completed, may the 30-day 
clock provided for in 30 C.F.R. § 773.6(bX2) begin to count down to the end of the public 
comment period. Prior to those events occurring, any decision to close the public comment 
period has no basis in the law and is premature, arbitrary, and capricious. 

III. Peabody Energy Corporation Is the “True Applicant” and OSM Should 

Review the Permit Application on That Basis 

OSM should use its authority to pierce the corporate veil of Peabody Western 
Coal Company (“PWCC”) and of PWCC’s direct and indirect parents to identify Peabody 
Energy Corporation (“Peabody Energy”) as the “true applicant” for the Permit Application, 
Congress’s statutory scheme for regulating surface coal mining assumes that the actual controller 
of the proposed operations, not its mete agent, is the focus of OSM’s regulatory review. In the 
present case, Peabody Energy is the “the true locus of control” over PWCC and the Black Mesa 
and Kayenta Mines. As a result, OSM should identify Peabody Energy as the “true applicant," 
require of Peabody Energy that it produce all the information that SMCRA and Chapter VII of 
Title 30 of the Code of Federal Regulations require of a permit applicant, and review the Permit 
Application on the basis that Peabody Energy in all material respects is the permit applicant. 

A. OSM Should Use Its Authority to Pierce the Corporate Veil to Find the 

“True Applicant” 

Among the purposes of SMCRA are “to protect society and the environment from 
the adverse effects of surface mining operations” and to "assure that surface coal mining 
operations are so conducted as to protect the environment.” 30 U.S.C. 1202. To this end, 
section 510(c) of SMCRA provides that where “any surface coal mining operation owned or 
controlled by the applicant is currently in violation of the Act or [any law, rule, or regulation of 
the United States, or of any department or agency in the United States pertaining to air or water 
environmental protection), the peimit shall not be issued until the applicant submits proof that 
such violation has been corrected or is in the process of being corrected to the satisfaction of the 

regulatory authority, department, or agency which has jurisdiction over such violation ” 30 

U.S.C. 1260(c). The threat of such a penalty provides a substantial incentive to applicants to 
remain in compliance with U.S., tribal, state and local environmental laws. 

Section 5 10(c) is “unmistakably clear . . . that when ‘any surface coal mining 
operation owned or controlled by the applicant’ is currently in violation of SMCRA, the permit 
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shall not be issued.” National Mining Association v. United States Department of the Interior, 
105 F.3d 691, 694 (D.C. Cir. 1997) {quoting 30 U.S.C. 1260(c)). However, OSM should not rely 
on the representations made in a permit application as to the identity of the “tme applicant.” 
National Mining Association, 105 F.3d at 695 (addressing OSM’s power “once OSM has 
determined that it has the tme applicant before it”). Rather, OSM itself should determine “who 
the ‘applicant’ is.” Id. (emphasis in original). See also Kavanaugh v. Ford Motor Company, 353 
F.2d 710, 717 (7th Cir. 1965) (“It is settled doctrine that the fiction of corporate entity will be 
disregarded whenever it has been adopted or used to evade the provisions of a statute.”). 

The authority of regulatory agencies, including OSM, to reach through the 
corporate veil to identify the tme applicant is well-established. See . e.E. . National Mining 
Association, 105 F,3d at 695 (“OSM has the authority where there is subterfuge to pierce the 
corporate veil in order identify real applicant.”). In exercising its regulatory authority, a 
regulatory agency is “entitled to ascertain, and base its findings upon, the tme locus of control.” 
Mansfield Journal Co. v. FCC, 1 80 F.2d 28, 37 (D.C. Cir. 1950) (upholding the Federal 
Communications Commission’s authority to pierce the corporate veil of a license applicant to 
review the activities of the applicant’s parent). To that end, where appropriate “to carry out 
statutory objectives, it is frequently necessary to seek out and give character to the identity and 
characteristics of the controlling officers and stockholders of a coiporation.” Mansfield Journal 
Co., 180 F.2d at 37. See also Capital Telephone Company, Inc. v. Federal Communications 
Commission, 498 F.2d 734, 738 (D.C. Cir. 1974) (“The courts have consistently recognized that 
a corporate entity may be disregarded in the interests of public convenience, fairness and 
equity.”) (citing Taylor v. Standard Gas & Electric Co., 306 U.S. 307, 322, 59 S.CT, 543, 83 
' L.Ed. 669 (1939); Chicago Milwaukee & St. Paul Ry. Co. v. Minneapolis Civic & Commerce 
Ass’n. 247 U.S. 490, 500-501, 38 S.Ct, 553, 62 L.Ed. 1229 (1918)). In fact, “[wjhat is 
disturbing is the mechanistic, metaphysical incantation of the doctrinal bar of the corporate veil. 
Such doctrines lose much of their sancrosanctity when urged in the context of regulated 
industries. The fact that a subsidiary corporation exists should be a starting point for searching 
inquiry, not the finish line.” Capital Telephone Company, Inc., 498 F.2d at 738, 

To carry out SMCRA’s statutory objective of assuring that mining operations are 
“so conducted as to protect the environment," Congress did not intend for “tme applicants” to be 
able to hide behind corporate forms that do not reflect the tme operational nature of their 
enterprises. Rather, where “the tme locus of contror of a surface coal raining operation is 
located in an entity other than the purported applicant, OSM should give effect to SMCRA’s 
purpose by using its authority to “pierce the corporate veil in cases of subterfuge in order to 
ensure that it has the tme applicant before it.” National Mining Association, 105 F.3d at 695.^ 


OSM should use particular care with respect to the present Petmit Application because OSM has a 
heightened duty with respect to the review of permit applications involving resources on indian lands. For 
a liiller discussion of the impiications of OSM’s trust responsibilities for the review of the Permit 
Application, see comments submitted by Black Mesa Trust under separate cover regarding the standard of 
proof that the applicant must meet in cases involving Indian lands and OSM's heightened duty of care 
arising from its fiduciary duties in such circumstances. The separate comments by Black Mesa Tmst on 
standard of proof and OSM's heightened duty have been incoiporated herein by reference noted in the 
cover letter to the present comments. 
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B. Peabody Energy Corporation is the “True Applicant” for the Black Mesa 

and Kayenta Aflnes Permit 

Long before the finish of any “searching inquiry” into the relationship between 
Peabody Energy Corporation (“Peabody Energy”) and the operations at the Black Mesa and 
Kayenta Mines, see Capital Telephone Company Inc., 498 F.2d at 738, Peabody Energy emerges 
clearly as the “true locus of control” for the operations of those mines and should be held 
accountable as the true permit applicant. 

1. Dominatiou and Control of Decisioo-Making 

Peabody Energy dominates and controls the operations at the Black Mesa and 
Kayenta Mines. The executive and corporate decision-making process with respect to the Black 
Mesa and Kayenta Mines makes this clear.^ Peabody Energy leases the coal ri^ts to the Black 
Mesa and Kayenta Mines through a series of subsidiaries: Peabody Energy (formerly known as 
P & L Coal Holdings Corporation) wholly owns Peabody Holding Company, Inc., which wholly 
owns Interior Holdings Corporation, which wholly owns Peabody Coal Company, which wholly 
owns Peabody Western Coal Company (“PWCC”), which holds the lease rights. See 
Attachment A (Permit Application, Ch. 3, Att. 1, Ex. B). 

Of the eight members of the PWCC board of directors identified in the permit 
application, seven are current officers or directors of PWCC’s parent Peabody Coal Company 
and one is a past director of Peabody Coal Company. See Attachment B (Permit Application, 

Ch. 3, Att. 1, Ex. A). Six of the eight listed PWCC officers and directors also serve as officers 
and directors of PWCC’s great-grandparent Peabody Holding Company, Inc., including Richard 
M. Whiting, who serves as President of both of Peabody Holding Company, Inc. and of P & L 
Coal Holdings Corporation (now Peabody Energy), and Roger B. Walcott, Jr., who serves as the 
only executive vice president of each company. See id 

PWCC’s parent Peabody Coal Company likewise is dominated by its parent 
Interior Holdings Corporation, its grandparent Peabody Holding Company, inc., and its great- 
grandparent Peabody Energy. Four of the six Peabody Coal Company directors and officers 
identified in the OSM AVS database are also directors or officers of both Peabody Holding 
Company, Inc. and of Peabody Energy. See Attachment C (AVS System Report, Wed., Apr. 24, 
2002, 15:53:38 MDT 2002). The Permit Application identifies all five of Interior Holdings 
Corporation’s reported officers and directors as also being officers or directors of its parent 
Peabody Holding Company, Inc. See Attachment B (Permit Application, Ch. 3, Att. 1, Ex. A). 

It further identifies four of the five Interior Holding Corporation officers and directors as also 
being officers or directors of Peabody Energy’s predecessor in name, P & L Coal Holdings 
Corporation. See id. Finally, according to the OSM AVS database, all but one of Peabody 


As noted above, the Permit Application fails to provide the updated corporate infomiation required by the 
regulations, including information regarding officers and directors. Moreover, the information provided in 
tile Permit -Application appears incoiKistent with the mformation provided in the OSM AVS database. 
Nonetiieless, even the incon^lete and inconsistent information available provides substantial evidence of 
Peabody Energy’s ability to dominate of the Black Mesa and Kayenta Mines. 
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Energy’s officers and directors also are officers or directors of Peabody Holding Company, Inc. 
See Attachment C (AVS System Report, Wed., Apr. 24, 2002, 15:53:38 MDT 2002). Moreover, 
Irl F. Engelhardt serves as president, chairman, and/or chief executive officer of Interior 
Holdings Corporation, Peabody Holding Company, Inc., and Peabody Energy, gee Attachment 
B (Permit Application, Ch. 3, Att. 1, Ex. A). 

In addition, the Permit Application locates the offices of the Peabody Coal 
Company, Interior Holdings Corporation, Peabody Holding Company, Inc., and Peabody Energy 
all on the seventh floor of 701 Market Street, St. Louis, MO, 63101-1826, with the offices of 
Peabody Holding Company, Inc. and Peabody Energy being located in the same suite. See id. 
The Permit Application also lists the same phone number for each of the four 701 Market Street 
companies: 314-342-3400. See id. 

2. Actual Control and Public Holding Out 

Peabody Energy operates and holds itself out as the owner and operator of the 
Black Mesa and Kayenta Mines. On April 11, 2001, Irl F. Engelhardt, as Chairman and Chief 
Executive Officer of the entire Peabody Group of companies, met with Interior Secretary Gale 
Norton to lobby the Department to grant the Permit Application for the Black Mesa and Kayenta 
Mines. See Attachment D (Letter from Irl F. Engelhardt to Secretary of the Interior Gale Norton, 
April 1 7, 2001). No notes made by Secretary Norton or any other U.S. officials who attended 
the meeting, nor any other documents produced in relationship to it, have been made part of the 
record of decision in this case.’ However, in a letter already a part of the administrative record 
of decision in this case. Chairman Engelhardt tells Secretary Norton that “[t]he first matter 1 want 
to present to you, however, deals specifically with our venture on Black Mesa with the Navajo 

and Hopi Tribes. Peabody operates two coal mines on Black Mesa ^ operate the Black 

Mesa Mine.” See id. (emphasis added). Later in the letter Chairman Engelhardt again refers to 
the role of the Peabody Group as a whole: “ Peabody believes it is time for the Black Mesa Mine 
to be awarded a permanent permit. . . . Peabody stands ready to assist and cooperate with you in 
any way appropriate as the Interior Department works through the permitting process.” See jd 

Even the Permit Application itself contains admissions that provide evidence that 
the Black Mesa and Kayenta Mines are controlled by the parents of PWCC rather than by PWCC 
itself. The Compliance Information provided in the Permit Application describes all the 
companies identified in the Notice of Violations List provided as being “subsidiaries, affiliates, 
or persons controlled by or under common control with PWCC.” See Attachment E (Permit 
Application, Chapter 3, Attachment 1, Exhibit E, at 1). This list includes Peabody Coal 
Company, Eastern Associated Coal Company, and Rochelle Coal Company. See id. According 
to the Organizational Chart for the P & L Family of Companies provided in the Permit 


Wc would request at this time that any notes made by Secretary Norton and any U.S. Government officiak 
who attended the meeting with Irl Engelhardt on April 1 1, 2001 be made a part of the administrative record 
of decision for the Black Mesa and Kayenta Mine Permit Application, along with any other documents that 
were created in anticipation of, during, or as a result of this meeting. The only related document that is pan 
of the administrative record of decision at this time is a letter from Irl F. Engelhardt to Secretary Gale 
Norton on April 17, 2001. 
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Application, the only common parents that Peabody Coal Company and Eastern Associated Coal 
Company have are Peabody Holding Company, Inc. and P & L Holdings Corp, (now Peabody 
Energy). See Attachment A (Permit Application, Ch. 3, Att. 1, Ex. B).* The same document 
states that records of violations for PWCC are maintained at the offices of the General Counsel 
of Peabody Holding Company, Inc., at 701 Market Street, St. Louis, MO, See Attachment E 
(Permit Application, Chapters, Attachment 1, Exhibit E, at 1). The reliance upon a corporate 
parent either for central record keeping or for provision of legal services provides strong 
evidence that the subsidiary itself is not able to or does not function as a fully independent entity. 

In addition, in Peabody Energy’s filings with the Securities and Exchange 
Commission, Peabody Energy represents to its investors that “we own and operate mines in 
Arizona” and that as part of its “Southwest Operations” “[w]e own and manage four mines in the 
western bituminous coal region - two in Arizona, and one in each of Colorado and New 
Mexico.” See, e^. Attachment F (Peabody Energy Corporation 1 0-K, Dec. 31, 2001, at 4, 6, 
Disc. Pages 5, 8). See also Attachment G (Prospectus Offering 9,000,000 Shares of Peabody 
Energy Common Stock, Apr. 5, 2002, at 1, Disc. Page 16 (“In the west, we own and operate 

mines in Arizona ”)). Peabody Energy makes clear that the two Arizona mines that it 

“own[s],” “operate[s],” and “manage[s]” are “[t]he Black Mesa Mine, which is located on the 
Navajo Nation and Hopi Tribe reservations in Arizona” and “[t]he Kayenta Mine [which] is 
adjacent to the Black Mesa Mine.” Attachment F (Peabody Energy Corporation 10-K, Dec. 31, 
2001, at 6-7, Disc. Page 8). See also Attachment F (Note 1 1 (Leases) to 2001 Consolidated 
Financial Statements of Peabody Energy Corporation, at 47, Peabody Energy Corporation 10-K, 
Dec. 31, 2001, at Disc. Page 173) (“The Company [Peabody Energy] also leases the coal 

production at its Arizona mines from the Navajo Nation and Hopi Tribe ” (parenthetical 

phrase added))). In its public filings targeted at its investors, Peabody Energy consolidates the 
coal in the Black Mesa and Kayenta Mines in its coal production and its tonnage of coal reserves 
yields from “our operating mines.” See Attachment F (Peabody Energy Corporation 10-K, 

Dec. 31, 2001, at 21, Disc. Page 28-29 (Chart, Production and Assigned Reserves (identifying, as 
part of the total Peabody Energy coal production and assigned proven and probable reserves, the 
Black Mesa Mine and Kayenta Mine coal production for 2000 and 2001 and the Black Mesa 
Mine and Kayema Mine assigned proven and probable reserves as of December 31, 2001))). It 
also consolidates the sales from its Black Mesa and Kayenta Mines as part of its own total sales 
volume figures and boasts of “higher demand at both of our Arizona mines,” which were met 
due to “ our previous capital investments.” Id. at 32, Disc. Page 47 (emphasis added). 

Peabody Energy likewise represents to investors that the revenue and liabilities 
from the Black Mesa and Kayenta mines are its own. Profit from the mines of the “Southwest 
region” also is attributed to Peabody Energy. M. at 36, Disc. Page 51 (“In the Southwest region, 
we realized increased operating profit of $12.1 million as a result of improved productivity and 
higher sales volume in fiscal year 2001.” (emphasis added)). Peabody Energy also appears to 


Rochelle Coal Company, recipient of NOV #40001 1 by the Wyoming Department of Environmental 
Quality is nol identified on the Organizational Chan for the P & L Family of Companies. Coit^jare 
Attachment A (Permit Application, Ch. 3, Att. I, Ex. B) with Attachment E (Permit Application, Chapters, 
Attachment 1, Exhibit E, at 1). 
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include liabilities for the leases, land reclamation and other related liabihties at the Black Mesa 
and Kayenta Mines on its own balance sheet. See at 12, Disc. Page 15-16 (not distinguishing 
between those operations for which Peabody Energy recognizes land reclamation liabilities on its 
balance sheet and those from which it claims protection of limited corporate liability); see 
Attachment G (Prospectus Offering 9,000,000 Shares of Peabody Energy Common Stock, 

Apr, 5, 2002, at 6, Disc. Page 21 (failing to distinguish those operations for which it claimed 
protection of limited corporate liability: “As ofDecember 31, 2001, we had outstanding surety 
bonds with third parties for post-mining reclamation totaling $684.9 million”)); see Attachment 
F (Note 1 1 (Leases) to 2001 Consolidated Financial Statements of Peabody Energy Corporation, 
at 47, Peabody Energy Corporation 10-K, Dec. 31, 2001, at Disc. Page 173 (discussing leases 
from Navajo Nation and Hopi Tribe as part of Peabody Energy’s “lease obligations . . . secured 
by outstanding surety bonds and letters of credit totaling $140.4 million”)). 

Peabody Energy also has structured its finances in such as way as to dominate and 
control the Black Mesa and Kayenta operations. Peabody Energy’s Senior Credit Facilities (both 
Senior Notes and Senior Subordinated Notes) are secured by a first priority lien of certain of its 
own -and of its domestic subsidiaries’ assets. See Attachment F (Note 15 (Long-Term Debt) to 
2001 Consolidated Financial Statements of Peabody Energy Corporation, at 50, Peabody Energy 
Corporation 10-K, Dec. 31, 2001, at Disc. Page 178); ^ Attachment F (Note 29 (Supplemental 
Guarantor/Non-Guarantor Financial Information) to 2001 Consolidated Financial Statements of 
Peabody Energy Corporation, at 64, Peabody Energy Corporation 10-K, Dec. 31, 2001, at Disc. 
Page 199). The Black Mesa and Kayenta operations may be included among those “Restricted 
Subsidiaries” that carmot “create or otherwise cause any encumbrance or restriction on the ability 
of such Restricted Subsidiary to pay any dividends or make certain other upstream payments 
subject to certain exceptions.” Attachment F (Note 15 (Long-Term Debt) to 2001 
Consolidated Financial Statements of Peabody Energy Corporation, at 50, Peabody Energy 
Corporation 10-K, Dec, 31, 2001, at Disc. Page 178). The financial domination of these 
subsidiaries is so extensive that Peabody Energy did not release “[sjeparate financial statements 
and other disclosures concerning the Guarantor Subsidiaries . . . because management believes 
that that such information isnot material to holders of the Senior Notes or Senior Subordinated 
Notes.” see Attachment F (Note 29 (Supplemental Guarantor/Non-Guarantor Financial 
Information) to 2001 Consolidated Financial Statements of Peabody Energy Corporation, at 64, 
Peabody Energy Corporation 10-K, Dec. 31, 2001, at Disc. Page 199). 

In addition, the employees at the Black Mesa and Kayenta Mines appear to 
receive benefits under either a defined benefit pension plan covering a significant portion of all 
salaries U.S. employees under the Peabody Energy umbrella or one covering eligible employees 
represented by the United Mine Workers of America under the Western Surface Agreement of 

2000. See Attachment F (Note 17 (Pension and Savings Plans) to 2001 Consolidated Financial 
Statements of Peabody Energy Corporation, at 52, Peabody Energy Corporation 10-K, Dec. 31, 

2001, at Disc. Page 181-82; see also Attachment F (Peabody Energy Corporation 10-K, Dec. 31, 
2001, at 6-7, Disc. Page 8) (identifying hourly workers at the Black Mesa and Kayenta Mines as 
begin employed under a United Mine Workers contract). Peabody Energy also seems to include 
workers’ compensation obligations and post-retirement health care and life insurance benefits for 
all eligible employees under the Peabody Energy umbrella, including those at the Black Mesa 
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and Kayenta Mines, on its consolidated financial statements as its own obligations. See 
Attachment F (Note 1 7 (Pension and Savings Plans) to 200! Consolidated Financial Statements 
ofPeabody Energy Coiporation, at 51, 54, Peabody Energy Corporation 10-K, Dec, il, 2001, at 
Disc. Page 180, 184). 


3. Peabody Energy is tbe True Applicant 

Peabody Energy’s relationship with Peabody Western Coal Company (“PWCC") 
establishes Peabody Energy as the “true locus of control” behind this Permit Application and the 
conduct of mining and reclamation operations at the Black Mesa and Kayenta Mines. Moreover, 
Peabody Energy consistently has held itself out as the owner, manager and operator of the Black 
Mesa and Kayenta Mines. As a result, Peabody Energy should be held accountable as the “hue 
applicant” for the permit, not Peabody Energy’s mere agent PWCC. To do otherwise would 
violate SMCRA’s intent and betray OSM’s trust responsibilities with respect to the natural 
resources of the Hopi Tribe and Navajo Nation. 

.As a result ofPeabody Energy being the “true applicant,” OSM should review the 
Permit Application to ensure that it contains all the information required of the applicant for the 
permit with respect to Peabody Energy. As identified above, this information includes but is not 
limited to applicant, ownership and control information required under 30 C.F.R. § 778.1 1; 
permit history required under 30 C.F.R, § 778.12; and violation information required under 30 
C.F .R. § 778. 1 4. As part of this review, OSM should ensure that this information is provided for 
all the surface coal mining operations that Peabody Energy controls directly and through its 
subsidiaries, as is required under Part 778 of Title 30. To supplement the list of 38 subsidiaries 
of P & L Coal Holdings Corporation provided to OSM in the Permit Application, see 
Attachment A (Permit Application, Ch. 3, Att. 1, Ex. B, at 1), we have attached a fuller list of 
1 18 subsidiaries of P & L Coal Holdings Corporation in its re-christened form ofPeabody 
Energy that were disclosed to investors and the Securities and Exchange Commission. See 
Attachment F (Exhibit 21 to 2001 Consolidated Financial Statements ofPeabody Energy 
Corporation, Peabody Energy Corporation 10-K, Dec. 31, 2001 (Disclosure Page No. 209-210). 

IV. The Reclamation Performance Bond Is Substantially AND Materially 
Deficient 

The reclamation performance bond submitted by Peabody in connection with its 
mine permit application is substantially and materially deficient. Most significantly, Peabody’s 
bond is not supported by a meaningful hydrologic reclamation plan. Consequently, the bond 
program provides no funding at all to reclaim or replace the N-aquifer water source, and no 
funding to reclaim or replace damaged surface waters.'’ In addition, although Chapter Three of 
Peabody s permit application contains some evidence of bonding and insurance, questions 
remain whether the bonds and insurance meet regulatory requirements for form, whether they 


We note that in contending that the hydrologic reclamation bond is inadequate, we do not suggest that 
bonding in itself will solve the problems with Peabody’s drawdown of the N-aquifer for the slurry line, the 
problems with Peabody’s surface water impoundments, or any other problems with mine operations 
discussed in other sections of these comments. 
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contain improper limitations on liability, and whether the bonds and insurance are up to date and 
in full effect. 

These problems with Peabody’s bond plan are compounded by shortcomings 
attributable to OSM. OSM bears the regulatory responsibility for setting the bond amount 
through independent calculations for the entire mine project. Even though Peabody purports to 
provide bond funding sufficient to perform the required reclamation on both the Kayenta and 
Black Mesa mines (see permit application Chapter 24, Bonding Summary), there is no evidence 
that OSM has ever independently reexamined Peabody’s bond calculations, either at the time the 
permits were approved, or at any time since. 

Moreover, OSM has allowed Peabody to operate the two mines since 1985 
notwithstanding the total lack of bond funding for aquifer and surface water reclamation or 
replacement. Even assuming that the science supported OSM’s decision to proceed in 1985 
without a meaningful hydrologic reclamation plan or hydrologic reclamation bond, OSM has 
failed to reconsider that decision in response to ample evidence of aquifer deterioration, dried up 
springs, and diminished surface water flows. Moreover, Peabody’s current application for a 
major permit revision calls for a 32% increase in N-aquifer pumping for the slurry line. This 
32% increase represents “changed conditions” and constitutes a major permit revision. 
Accordingly, the regulations require OSM to recalculate the bonds. At this juncture, as OSM 
considers this application for a major permit revision, OSM must meet its obligations and set a 
bond amount, through independent calculations, that reflects the trae costs of hydrologic 
reclamation and reclamation for the total mine site. 

A. Peabody Has Failed to Meet Its Obligations 

The Surface Mining Control and Reclamation Act of 1977 ("SMCRA”), 30 
U.S.C. §§ 1201-1328, and the implementing regulations. Title 30 of the Code of Federal 
Regulations, require each applicant for a mming permit to submit a reclamation plan in sufficient 
detail to demonstrate compliance with the reclamation standards of the applicable regulatory 
program. 30 U.S.C. § 1257(d), 30 C.F.R. § 780.18-38. SMCRA and the regulations further 
require that the reclamation bond be “sufficient to assure the completion of the reclamation plan 
if the work had to be performed by the regulatory authority.” 30 U.S.C. § 1259(a); 30 C.F.R S 
800.14(b). 


The hydrologic reclamation plan shall include “a detailed description of the 
measures to be taken to ... to assure the protection of ... the rights of present water users,” To 
fte extent the rights of present users carmot be assured, the hydrologic reclamation plan is to 
include a description of “alternative sources of water." 30 U.S.C. § 1258(a)(!3). See also 30 
C.F.R- §§ 780.21(h), 816.41(a),(h) (“The application shall includeaplan ... [referencing § 
816.41(a)] . . , indicating . . . stqjs to be taken ... to replace the water supply of an owner of an 
interest in real property . . . where the water supply has been adversely impacted . . . [by] the 
surface mining activities”). The bond in support of the hydrologic reclamation plan “shall be 
sufficient to assure completion of the reclamation plan.” 30 U.S.C. § 1 259(a); see also OSM’s 
Handbook on Calculation of Reclamation Bond Amounts, p. 5 (“[T]he performance bond ... 
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must be adequate to ensure completion of the hydrologic reclamation plan approved in the 
permit”), 

Furtheimore, ‘‘[t]he operator of a surface coal mine shall replace the water supply 
of an owner of interest in real property who obtains all or part of his subtly of water for 
domestic, agricultural, industrial, or other legitimate use from an underground or surface source 
where such supply has been affected by contamination, diminution, or interruption proximately 
resulting from such surface coal mine operation.” 30 U.S.C. § 1307(b); 30 C.F.R. § S16.41(h). 

Here, Peabody has not established a program that would allow it to meet these 
requirements. First, Peabody has failed to submit a hydrologic reclamation plan that assures 
protection or replacement of the water resources relied on by the Hopi and Navajo. Although 
Chapter 19 of Peabody’s permit application is entitled “Hyinlogic Reclamation Plan," this 
“plan” does nothing to assure protection of water resources, Peabody’s plan consists of two 
parts. First, Peabody lists measures it is taking to avoid damage to the hydrologic balance. 
Second, Peabody offers a “monitoring plan” to “assess impacts” of mining. The regulations do 
require such a monitoring plan for both surface and ground waters. See, e.g., 30 C.F.R. § 
78021(i),(j) (“The application shall contain a groundwater monitoring plan ...”). However, 
these monitoring regulations do not replace or eliminate the requirement of a reclamation plat as 
well. See 30 C.F.R. §§ 780.21(h) titled “Hydrologic reclamation plan,” and S16.41(h). 
“Monitoring” of water resources and “assessing impacts,” while important, do not assure the 
protection of water rights or replacement of water sources. 

Next, Peabody has provided no bond funding at all to support a hydrologic 
reclamation plan even if one existed. This is a violation of the statute and regulations, because 
Peabody is required to provide a bond that is adequate to support a meaningfiil plan. 30 U.S.C. § 
1259(a); 30 C.F.R. § 800. 14(b) (“The amount of the bond shall be sufficient to assure the 
completion of the reclamation plan”). Peabody cannot avoid the requirement of posting a 
meaningful hydrologic reclamation bond by simply failing to create a meaningful plan. 

To justify its lack of a reclamation plan or bond, Peabody apparently relies on its 
hydrologic "model,” purporting to demonstrate that the slurry pumping has a “negligible” effect 
on the aquifer. See, for example, the letter of August 10, 2001 , sent from Randy Lehn, Manager 
of Reclamation and Engineering at the Black Mesa Mine, to OSM in Denver, attention Jerry 
Gavette, In this letter Randy Lehn asserts that there is “no rational reason” for withholding a 
Permanent Program Pennit from the Black Mesa Mine. Lehn asserts that Peabody's 3-D model 
of the aquifer provides “incontrovertible technical information to support the conclusion that the 
hydrologic consequences of Peabody’s past, present and projected usage of the Navajo Aquifer 
are negligible.” Given this claim of negligible effect on the aquifer, combined with the absence 
of any bond funding for a hydrologic reclamation plan, one can only conclude that Peabody takes 
the position that it should not be required to provide a hydrologic reclamation plan or bond to 
cover any such “negligible” effects on the aquifer. 

Peabody might be justified in failing to provide a reclamation plan and bond if it 
could actually demonstrate that the effects caused by pumping for the slurry line were truly 
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“negligible.” Peabody cannot make such a showing, however, because the “model” it relies on 
to make that point is fundamentally flawed. 

As discussed at length in the section of these Comments submitted by the Natural 
Resotirces Defense Council (“NRDC”), Peabody’s model is flawed for at least the following 
reasons: 1) the model is purely theoretical, and thus feils to consider the substantial empirical 
data that challenge its assumptions; 2) the model begins without meaningful baseline data, 
thereby rendering meaningless any wellhead measurements taken through its current monitoring 
programs; and 3) the model assumes, without scientific support, an almost never-ending recharge 
source for the 3.3 million gallons a day Peabody draws from the aquifer. See NRDC Comments, 
citing to the recently released report of environmental consulting firm Levine-Fricke, which 
critically analyzed Peabody’s model of the aquifer. 

Because Peabody’s model is flawed, its conclusion asserting negligible effects on 
the aquifer is also flawed. Consequently, Peabody is not justified in failing to provide a 
hydrologic reclamation plan and a performance bond sufficient to support that plan. 

It is important to note, however, that OSM need not find that Peabody’s model is 
“fundamentally flawed” in order to impose a bonding requirement here. OSM need only 
entertain “uncertainties” about the validity of the model to find that a performance bond should 
be required. A recent Department of Interior administrative appeal decision makes the point. 
National Wildlife Federation, et al., 145 Interior Dec. 348, 1998 WL 1745294 (D.O.L, 

September 23, 1998). In National Wildlife, an environmental group, suing under a statute 
similar to SMCRA, challenged the Bureau of Land Management’s (“BLM”) approval of a 
surface copper mine in Utah. The Adminisnative Appeals Court made the point that the BLM, at 
the time it made the decision to approve the mine, did not have adequate information to conclude 
that no performance bond was required. This lack of information was largely caused by a lack of 
baseline groundwater information for the N-aquifer, The ALJ made the following observation; 

We believe the proper course of action at the time the ROD 
issued in March 1 997 would have been for BLM, an agency 
operating under a mandate to protect the public lands from 
unnecessary or undue degradation, to require the posting of a 
sufficient long-term bond to protect against the uncertainties 
relating to groundwater quality. 

National Wildlife, 145 Interior Dec. 348, 360, 1998 WL 1745294, *9. 

Similarly here, to support the requirement of a performance bond, OSM need only 
entertain “uncertainties” relating to groundwater. Such uncertainties exist here. First, as 
discussed above, there is the empirical data calling the model into question; second, there is a 
lack of baseline groundwater information; and third, there are the questions raised by Levine- 
Fricke about the science behind Peabody’s model. Indeed, Peabody itself acknowledges 
uncertainties with respect to the reliability of its model. See the discussion in NRDC’s 
Comments: “Peabody admits . . . ‘the models are not of sufficient resolution to simulate flow at 
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individual springs . . . “Peabody acknowledges in its [Probably Hydrologic Consequences 

report] that ‘uncertainty in recharge rates remain,’ PHC at 45.” 

Regardless of whether OSM finds that Peabody’s model is fundamentally flawed, 
the materials presented by NRDC and others create uncertainties. Thus, at least until such 
uncertainties are resolved, OSM must require a bond sufficient to protect the aquifer, or replace 
it as a water source for the Navajo and Hopi tribes in the event it is destroyed. 

Speaking further about the uncertainties relating to the aquifer, OSM itself has 
recently expressed its own uncertainties about the damage to the aquifer caused by pumping for 
the slurry line. We quote from a section of a letter sent on February 25, 2002 to John Cochran of 
Peabody Western Coal Company, in response to Mr. Cochran’s question to OSM regarding the 
reason for OSM’s decision to require a new EIS prior to approving the Permanent Program 
Permit under consideration for the Black Mesa mine. The letter was written by Peter A. 

Rutledge, Manager, Indian, Federal & State Program Support Team, Western Regional 
Coordinating Center, Denver, Colorado. Mr, Rutledge wrote: 

[T]he principle reason OSM has decided that a new EIS is 
required for the significant revision is the continued and 
increased pumping of the Navajo aquifer to slurry coal and the 
continued controversy and contention associated with the 
pumping. There has been considerable new information 
generated on the issue of pumping of the N-aquifer water for 
coal slurry purposes since the 1989 EIS that needs to be 
considered and made available for public scrutiny in the EIS 
process before even continued pumping for slurry purposes, let 
alone increased pumping could be approved. 

Based on the obvious uncertainty existing on this issue, it is incumbent upon 
OSM to require long term bonding now. 

An additional issue needs to be addressed. That is, Peabody may argue that a 
bond is not required because it has already paid for the water and has a lease provision allegedly 
allowing it to use “that amount of water necessary for the mining process.” See Peabody Permit 
Application Chapter 19, p. 4. However, Peabody’s private right to use the water, if any, does not 
trump OSM’s responsibility to safeguard the aquifer. 

A recent case from the Indiana Supreme Court is instructive. Natural Resources 
Commission v. Amax Coal Co., 638 N.E.2d 418 (Ind. 1994), In Amax Coal, the Indiana 
Supreme Court applied a provision of that state’s version of SMCRA that is almost identical to 
30 U.S.C. § 1307 and 30 C.F.R. § 816.41(h), which require replacement of groundwater 
resources that are materially damaged by surface mining. In Amax, two coal strip-mining 
companies applied for the right to pump groundwater from underneath their lands as part of the 
mining process. The companies claimed rights to the water based on state common law because 
the water lay beneath their lands. In both cases the state regulatory authority refused permission 
to pump the groimdwater until the coal companies could affirmatively demonstrate that the 
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pumping would not be detrimental to adjacent landowners. Amax, 638 N.E.2d at 426 {“[T]he 
coal company submitted the required plan to preserve the hydrologic balance with its permit 
application. However, the NRC believed that the proposed plan was deficient, and conditioned 
approval of the permit pending further hydrologic studies”). 

The Indiana Supreme Court held that the NRC, the state administrative agency 
with responsibility for issuing permits, had the statutory authority to regulate the groundwater. 
The Court further held that this did not constitute a “taking” because “[t]he State [could] regulate 
the use of property without destroying rights in that property.” Id. at 429, citing Village of 
Euclid, Ohio V. Ambler Realty Co., 272 U.S. 365 (1926). 

The Amax case is instractive here because Peabody also claims it has rights to use 
the groundwater. These private rights, however, even assuming they exist, cannot give Peabody 
the freedom to destroy with impunity a sole source of water relied on for a thousand years for 
domestic, agricultural, and ceremonial purposes. Moreover, any private rights Peabody may 
claim cannot supersede the OSM’s public duty to preserve this irreplaceable resource. 

B. Bond and Insurance Formal Requirements 

Finally, although Chapter Three of Peabody’s permit application does contain 
documents purporting to demonstrate compliance with bonding and insurance requirements, 
these documents do not answer all questions. With respect to the liability insurance, we seek to 
confirm that the insurance is in effect, for the proper amounts, and that there are no unauthorized 
limitations on liability. 30 C.F.R. 800.60 (“Such policy shall provide protection ... in an amount 
adequate to compensate any person injured or property damaged as a result of the surface coal 
mining ...”). Withrespectto the performance bonds, documents associated with the bonds in 
Chapter Three show dates no more recent than April 21, 1997. We seek to confirm that these 
bonds meet all requirements including, but not limited to those set forth in the following 
regulations: 

. 800.1 1 : Bonds must be payable to the regulatory authority, and conditioned on 

faithful performance of all requirements of the Act; bonds shall follow one of the 
appropriate schemes, such as “entire permit area," “cumulative,” or “incremental.” 

• 800.12: Bond must be in appropriate form, such as surety, collateral, self, etc. 

• 800.13: Bonds must cover the appropriate period of liability. 

• 800.16: Bonds must show evidence of proper notice mechanisms in the event of the 
insolvency of the surety. 

C. OSM Has Failed to Meet Its Obligations 

Under the SMCRA regulations it is the regulatory authority, not the permit 
applicant, which has the responsibility for setting the amount of the reclamation bond. As the 
regulatory authority on Indian Lands, 30 C.F.R. § 750.6(a), OSM has the responsibility for 
determining the amount of the reclamation bond at Kayenta/Black Mesa mine. 30 C.F.R. § 
800.14(a)(1). In determining the bond amount, OSM may consider, but may not rely on, the cost 
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estimates submitted by Peabody. 30 C.F.R. § 8{)0.14(aX4); Handbook for Calculation of 
Reclamation Bond Amoimts. OSM must set the bond at an amount sufficient to assure 
completion of the reclamation plan if the work were to be performed by OSM in the event of 
Peabody’s forfeiture. 30 C.F.R. § 800.14(b). The above requirements are mandatory, and OSM 
has not met these requirements. 

Not only has OSM failed to set the amount of a hydrologic reclamation bond at a 
reasonable level, OSM has failed to require any bond at all. Contrary to the mandatory 
requirements of the statute and regulations, OSM has allowed Peabody to operate this surface 
coalmine for over 1 5 years with no hydrologic reclamation bond of any kind. This is an 
unacceptable abdication of OSM’s mandatory responsibilities. See United States v, Monsanto, 
491 U.S. 600, 607 (1989) (by using “shall” in civil forfeiture statute, “Conpess could not have 
chosen stronger words to express its intent that forfeiture be mandatory in cases where the statute 
applied.”); Association of American Railroads v. Costle, 562 F.2d 1310, 1312 (D.C. Cir, 

1 977)(“The word ‘shall” is the language of command in a statute”); West Virginia Highlands 
Conservancy v. Norton, 2002 WL 424577, ’’'4 (S.D. W.Va., 2002)(“When a statute or regulation 
uses the word ‘shall,’ a mandatory duty is imposed upon the subject of the command”). 

One of the key policies behind SMCRA’s reclamation bond is that it is the mine 
operator, not the taxpayer or landowner, who shall be required to pay for reclamation. West 
V'irginia Min. and Reclairoation Ass’n v. Babbitt, 970 F.Supp. 506, 512 {S.D.W.Va.l997) (“[A] 
bedrock principle of SMCRA is the obligation of the mine operator to bear the costs associated 
with surface mining, from the permitting of a mining operation through to the conclusion of the 
reclamation process”). OSM’s failure to set any amount for an adequate hydrologic reclamation 
bond defeats this bedrock SMCRA policy. After Peabody has packed up and banked its profits, 
the Hopi and Navajo will be the ones who are left to pay the price for the reclamation or loss of 
the Black Mesa hydrologic system. 

Not only has OSM failed in the past to establish an adequate bond, Peabody is 
asking OSM to make the same mistake again. In its current permit application, Peabody asks 
OSM to “limit its review to only the materials in the application that are changing as a result of 
this and the August 10, 2001 submittals.” Peabody January 17, 2002 letter, p.l. Further, 

Peabody argues that OSM “need not review the remaining materials in the application because 
those materials have already been subject to full regulatory analysis during and after the five year 
period when the original application was reviewed.” See further discussion in Comments 
submitted by the Lawyer’s Committee for Civil Rights Under Law. 

If OSM grants Peabody’s request that it limit its review to recently submitted 
materials, OSM will repeat the mistakes of the past with respect to the hydrologic reclamation 
bond. The regulations state that under circumstances of either changed conditions, increased 
cost of reclamation, or major permit revision, OSM is required to review and adjust the 
reclamation bond. 30 C.F.R. §§ 800. 15(a) and (d). OSM is not free to ignore “remaining 
materials in the application because those materials have already been subject to full regulatory 
analysis.” Here, Peabody seeks a major revision through the addition of the J-23 mine area 
(OSM acknowledged that this is a “major revision” in its February 25, 2002 letter to John 
Cochran). In addition, Peabody seeks a 32% increase in aquifer pumping for the slurry line. 
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This increased pumping constitutes changed conditions and causes increased costs for 
reclamation. Acconiingly, OSM is required under 30 C.F.R. §§ 800,15(a) and (d) to adjust the 
amount of the bond. OSM must not compound its past &ilure to establish a hydrologic 
reclamation bond by repeating the same error in the context of this major permit revision. OSM 
must review the entire permit application and establish an adequate hydrologic reclamation bond. 

D. Conclusion 

Peabody has failed to provide any meaningful hydrologic reclamation plan or 
bond. Furthermore, Peabody has failed to provide evidence that the reclamation bonds it has 
provided, not related to hydrology, are up to dale and in proper form. Correspondingly, OSM 
has failed to set the bond amounts throu^ independent calculations, and it has failed to adjust 
the bond for changed circumstances. Most significantly, OSM has failed to require any 
hydrologic reclamation bond at all throughout the 1 5-year history of the Black Mesa/Kayenta 
mines. 


The surface and ground waters of Black Mesa are its most valued and valuable 
resource. They constitute this arid region's only lenuous bridge to life. If at the end of the day 
these waters do not to survive Peabody’s strip mining, then SMCRA’s fundamental purposes will 
entirely fail. OSM, an entity whose sole reason for existence is to implement and enforce 
SMCRA, must meet its obligations and require bonding to protect these waters. 'With no 
hydrologic reclamation bond, the Hopi and Navajo will be the ones to pay, long after Peabody is 
gone. Peabody’s surface water impoundments and pumping for the slurry line heavily impact 
■the hydrologic balance on Black Mesa. To the extent OSM allows these activities to carry on at 
all, OSM must require a hydrologic reclamation bond in an amount sufficient to reclaim or 
replace these vital waters. The pending permit application must not be approved without such a 
bond. 

V. The Permit Application Should Be Denied Until Surface Water 

Impoundment 'Violations at the Black Mesa Mine Complex are Abated 

A. Background 

Peabody Western Coal Company maintains an extensive system of surface water 
impoundments at the Black Mesa/Kayenta mine complex. These surface water impoundments 
are in violation of the regulations promulgated to control their use, and thus should not be 
allowed to stand. Moreover, the permit application currently pending before OSM should be 
denied until these violations of the impoundment regulations are abated. 

Three agencies are charged with partially overlapping responsibilities with respect 
to the oversight of surface water impoundments. These include the Office of Surface Mining, 
(“OSM”), the Army Corps of Engineers (“Corps”), and the Environmental Protection Agency 
(“EPA”). Peabody currently maintains the impoundments under the authority of all three 
agencies. Pursuant to the Clean Water Act and its implementing regulations, the EPA and the 
Corps have granted their approvals of the impoundments at Black Mesa, The EPA granted 
approval by providing the required certification that the impoundments have met water quality 
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standards. Clean Water Act § 401 ; 33 U.S.C. § 1341 . The Corps granted approval by 
authorizing the impoundments pursuant to one of the Nationwide Permits that are designed to 
streamline approvi for certain categories of activities deemed to have “minimal impacts” on the 
environment. Clean Water Act § 404; 33 U.S.C. § 1344; 33 C.F.R. § 330.1(b). OSM granted its 
approval as a secondary consequence of its overall approval of the mine permit. That is because 
Nationwide Permit 21, the permit applicable to surface mining activities, is only effective if the 
surface mine in question operates under a permit approved by the applicable regulatory authority, 
in this case OSM. 

Nationwide Permit 21, however, was prematurely granted. That is because OSM 
improperly approved the overall mine permit for the Kayenta mine, and has failed to enforce the 
regulations with respect to the pending application at Black Mesa. To the extent OSM granted 
approval of the mine permit in the past, it did so in violation of its own impoundment 
regulations. OSM should now deny the application currently before it; at least until the 
impoundment violations are abated. Thus, although Peabody currently maintains the 
impoundments under the authority of Nationwide Permit 21, the authorization for these 
impoundments should be withdrawn. 

B. OSM Should Deny the Permit Application Because Peabody’s 
Impoundments Violate the Regulations 

Under 30 C.F.R. § 773.15(a), no permit application or application for a significant 
revision should be approved until the regulatory authority finds in writing that the applicant has 
complied with all requirements of the Act and the regulatory program. One such requirement of 
the regulatory program is set forth at 30 C.F.R. § 816.49(b)(S), which provides: 

(b) A permanent impoundment of water may be created, if 
authorized by the regulatory authority in the approved permit 
based on the following demonstration: 

(5) The impoundment will not result in the diminution of the 
quality and quantity of water utilized by adjacent or 
surrounding landowners for agricultural, industrial, 
recreational, or domestic uses. 

Peabody has failed to demonstrate that the permanent impoundments at Black 
Mesa will not result in diminution of water quality and quantity to adjacent downstream users. 
Although it is true that Chapter IS of Peabody’s current permit application, the Probable 
Hydrologic Consequences report, does assert that the impoundments have a negligible effect, this 
showing is not adequate. Numerous questions remain unanswered. Many of these questions 
were raised by then-Hopi Tribal Chairman Vernon Masayesva in a 1993 letter to the Army Corps 
of Engineers. See Attachment H (Letter from Vernon Masayesva to John A. Gill, December 14, 
1993). In this letter Mr. Masayesva protested the approval of a Nationwide Permit authorizing 
the impoundments. A number of the points from this letter are summarized below. 



548 


Lawyers’ Committee et al. Comments on Peabody Mining Application 
April 26, 2002 
Page 26 


Well over 100 impoundments exist within the boundaries of the Black 
Mesa/Kayenta mine complex. These impoundments control the runoff from roughly a 62,000- 
acre area. They range in size up to 755 acre-feet, and have a cumulative capacity of almost 
5,500 acre-feet. The loss of water from evaporation alone is several hundred acre-feet or more 
per year. The construction, maintenance, and operation of these impoundments cannot be 
characterized as having a minimal impact on the adjacent down stream water users. 

Little case law exists defining exactly what constitutes a “minimal” environmental 
impact. One recent case, however, gives a point of reference. In Bragg v. Robertson, 54 
F.Supp.2d 635 (S.D.W.Va.l999), the plaintiffs alleged that it was unlawful for the Army Corps 
of Engineers to issue Nationwide Permits for the surface mining of valley fills in West Virginia. 
The parties tentatively settled the matter, reaching an agreement that required the Corps to 
develop agency policies to minimize the adverse environmental impacts of mountaintop mining 
operations. The agreement also contained an interim requirement to be in effect while these 
mining policies were being developed. That interim requirement was as follows: until final 
environmental policies were established by the Corps as part of (he settlement, all mining 
companies whose operations were expected to have more than minimal effects on the 
environment would be required to seek the much more heavily scrutinized individual permits, 
rather than the easy to obtain Nationwide Permits. Most.significantly, the agreement stipulated 
that “if a mining permit will drain a watershed of 250 acres or more,” it will be “considered” to 
have “more than minimal adverse effects” per se. Id. at 639. 

The Bragg case, of course, does not estabUsh a “per se” mie that the drainage of a 
watershed of 250 acres or more should necessarily be considered to have “more than a minimal 
adverse impact on the environment.” However, when the 250-acre cut-off point contemplated by 
the parties in Bragg is compared with the 62,000-acre surface water runoff area controlled by 
Peabody’s impoundments, the determination that Peabody’s impoundments will have a “minimal 
impact on the environment” seems unsupportable to the point of being irrational. This viewpoint 
can only be reinforced when one considers the vast quantities of water being impounded by 
Peabody, the fragility of the desert ecosystems, and the degree to which the Hopi fanners depend 
on these runoffs to support their twelve-hundred-year-old farming culture. 

Furthermore, the surface water, if left to its natural flow, eventually seeps 
underground and contributes to the recharge of the N-aquifer, The aquifer water in turn 
percolates to the surface in a variety of springs and washes. Peabody’s impoundments interrupt 
that cycle. They harm the hydrologic balance, cause damage to the fragile desert ecosystems, 
and negatively impact die fanning practices and religious ceremonies of the Hopi Tribe. If 
nothing else, Peabody’s impoundments have already cost this arid region thousands of acre-feet 
of water through evaporation alone. 

When reviewing agency decisions for error, courts apply the “arbitrary and capricious” 
standard. The U.S. Supreme Court has established that an agency’s mling would be arbitrary 
and capricious if the agency “entirely failed to consider an important aspect of the problem, 
offered an explanation for its decision that runs counter to the evidence before the agency, or is 
so implausible that it could not be ascribed to a difference in view or the product of agency 
expertise.” Motor Vehicle Mfis. Ass’n v. State Farm Mut.,.463 U.S. 29, 43 (1983). Here, for the 
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reasons discussed above, the Army Corps of Engineers’ decision to allow Peabody to maintain 
these impoundments under a Nationwide Permit is “so implausible that it caimot be ascribed to a 
difference in view.” Furthermore, it is an example of a decision that “runs counter tojhe 
evidence before the agency.” Accordingly, this decision by the Corps is an example of "arbitrary 
and capricious” agency decision-making. 

In connection with the pending permit application OSM is also being asked by 
Peabody to make a decision that similarly “runs counter to the evidence before the agency.” 
Under 30 C.F.R. § 816.49(b)(5), permanent impoundments carmot stand if they will “result in the 
diminution of the quality and quantity of water utilized by adjacent or surrouning landowners." 
Here, the footprint of Peabody’s impoundment program is so massive, and the region of the 
country in which the program takes place is so arid, that it defies reason to argue that these 
impoundments will not impact water quality and quantity for downstream water users. 
Accordingly, OSM must follow its own regulations and deny Peabody’s mining permit unless 
and until Peabody can affirmatively demonstrate that these impoundments will not have a 
negative impact on the desert ecosystems and the downstream Hopi farmers. 

A final point should be mentioned. Peabody may argue that OSM should not be 
allowed to withdraw approval for the impoundments now that Peabody has relied on a 1 5-year 
track record of approval. This argument, however, is contrary to law: 

[MJining companies’ expectations regarding the permitting 
process based on the [regulatory agency’s] previous behavior 
are not rights established by contract, statute or regulation. 

Instead, they are simply expectations and assumptions that 
cannot bind and prevent the [regulatory agency] from 
exercising its administrative discretion and duties. It is rare 
that the United States is estopped from taking positions 
different from those mistakenly taken by its agents on prior 
occasions. See, e.g.. United States v. Vanhorn, 20 F.3d 104, 

112 n. 19 (4th Cir.1994) (“The Government is simply not 
bound by the negligent, unauthorized acts of its agents. 

Federal law is clear that estoppel is rarely, if ever, a valid 
defense against the Government absent proof of some 
affirmative misconduct by a Government agent”). 

Bragg V. Robertson, 54 F.Supp.2dat 665. 

C. Conclusion 

The surface water impoundments at Black Mesa are in violation of OSM’s own 
regulations. Peabody has failed to demonstrate that the impoundments will not result in 
diminution of water quality and quantity for adjacent landowners. Thus, the impoundments 
should not be allowed to stand. Moreover, notwithstanding previous regulatory approval, the 
permit application currently pending before OSM should be denied until these violations of the 
impoundment regulations are abated. 
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VI. Procedural and Environmental Justice Issues 

A. Permit Revisions Should Be Processed as New Permit 

The Part 750 regulations outline requirements for Surface Coal Mining and 
Reclamation Operations on Indian Lands. 30 C.F.R. Part 750. According to these regulations, 
applications for significant revisions shall be processed as new applications in accordance with 
Parts 773 and 775 . 30 C.F.R. § 750.12(c)(3)(C). Under tlie regulations, in determining what is a 
significant revision, OSM shall consider, among other things, the environmental effects, the 
public interest in the operation, or likely interest in the proposed revision, and possible adverse 
impacts from the proposed revision on cultural resources. 30 C.F.R. § 750.12(c)(3KB). 

The environmental effects of the permit revision request are significant and are 
outlined in our comments and objections submitted by the Natural Resources Defense Council 
(“NRDC”). There are also significant adverse impacts on cultural resources discussed in our 
comments and objections submitted by the Sierra Club. In fact, the full environmental and 
cultural impacts of the ongoing and proposed mining activities will not be know until after the 
National Environmental Policy Act (“NEPA”) and Cumulative Hydrologic Impact Assessment 
(“CHIA”) processes are complete. Moreover, according to NRDC as of April 25th, OSM has 
received more than 5,400 negative public comments on Peabody’s permit application. We agree 
with OSM’s conclusion in its letter of March 6, 2002 to Vernon Masayesva that Peabody’s 
requested permit revision is significant under the regulations and should be treated as a new 
permit. Letter to Vernon Masayesva, Executive Director, Black Mesa Trust, from Brent 
Walquist, Regional Director, Office of Surface Mining Reclamation and Enforcement, dated 
March 6, 2002, at 1 ("OSM March 6, 2002 letter”). 

B. OSM Should Review the Entire Life-of-tbe-Mine Permit Application, Not 

Just the J-23 Revision Request 

In its January 2002 permit application, Peabody requests that OSM “limit its 
review to only the materials in the application that are changing as a result of this and the August 
10, 2001 submittals.” Peabody January 1 7, 2002 letter, at 1 . Further. Peabody argues that 
“OSMRE need not review the remaining materials in the application because those materials 
have already been subject to full regulatory analysis during and after the five year period when 
the original application was reviewed.” Id., atl. However, because the revision in Peabody’s 
application is significant as defined in 30 C.F.R. § 750.12(c)(3)(ii)(C), OSM must process it as a 
new permit. 


The regulations make a distinction between how “significant revisions” and 
“other revisions” should be treated. While significant revisions will be processed as if they are 
new applications, “[ojther revisions shall be reviewed to determine if the findings which w'ere 
made in issuing the original permit are still valid.” 30 C.F.R, § 750. 12(o)(3)(ii)(C). Peabody has 
asked OSM to look only at the increment proposed in the permit revision request (i.c., 'limit its 
review to only the materials in the application that are changing as a result of tius and the August 
10, 2001 submittals”) and not review existing findings and information (i.e„ “not review the 
remaining materials in the ^plication”). This requested course of action does not meet the lesser 
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standard of review allowed for “other revisions," much less a “significant revision” as is 
proposed by Peabody in its application. Even that lesser level of review for “other revisions” 
would require OSM to conduct a review of the information and pmported findings ofthe entire 
initial permit application. 

Under the regulations, processing a request as a new permit establishes an even 
higher standard of OSM review for all aspects of the permit than is required for other non- 
significant revisions. To be processed as a new permit means not only that proper public 
participation and environmental assessments (e.g.. Environmental Impact Statement (“EIS”), 
CHIA) be conducted, but that those processes cover mote than just reviewing or taking comment 
on changes to “findings which were made in issuing the original permit,” Id That higher 
standard of review should entail a review of the life-of-the-mine permit application including, 
but not limited to the current application revision request. 

In addition to the requirements of the regulations, there are several other reasons 
why OSM should not limit its review to the January 2002 permit revision request. First, the 
public has had no opportunity to comment on the proposed activities in more than five years. 
Meanwhile, Peabody has been updating the Black Mesa Mine permanent program permit 
application pending approval. Permit Application, Chapter 1, at 2 {Revised 01/15/02). Also, as 
OSM stated in its letter to Peabody dated Febroary 25, 2002, “[TJhere has been considerable new 
information generated on the issue of pumping of the N-aquifer water for coal slurry purposes 
since the 1 989 EIS that needs to be considered and made available for public scrutiny in the EIS 
process before even continued pumping for slurry purposes, let alone increased pumping could 
be approved.” Letter to John Cochran, Peabody Western Coal Company from Peter A, Rutledge, 
Chief Program Support Division, Office of Surface Mining, dated February 25, 2002. (“OSM 
February 25, 2002 letter”). As is described in our comments below and in our comments 
submitted under separate cover by the Sierra Club and NRDC there is significant new 
information on issues such as cultural resources, endangered species, bonding, ownership, and 
surface water impoundments, as well as the impacts of groundwater pumping. This new 
information, along with existing information in the life-of-the-mine application should be 
reviewed and analyzed by OSM, because it will have a significant impact on OSM’s final 
findings. 


Another reason OSM should not limit its review to the January 17, 2002 revision 
request is that no life-of-the-mine permit was ever issued. Peabody acknowledges that “OSM 
has not issued the peimanent program permit for the portion of the proposed permit area 
covering the Black Mesa Mine pending resolution of the water use issues associated with 
operation of the Black Mesa Mine ,” Permit Application, Chapter 1, at 2 (Revised 01/15/02). 
Therefore, what Peabody is currently proposing is not even a peiinit modification, but in fact a 
request to modify its permit application. OSM should review the whole life-of-the-mine permit 
application in light of new information that has become available since the application was first 
submitted, as well as in light of the age of the existing information submitted in support of the 
original application. 

Clearly, the permit revision request is significant and should be processed as if it 
is a new application under the regulations. This means more than just OSM reviewing its old 
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findings in light of the proposed revision to the application. OSM should review new 
information and allow public comment on information in the existing permit application, the 
revised permit application, and new information that has come to light since the initial original 
application was submitted. 

C. Public Notice Fails to Meet Regulatory Requirements 

The public notices, one of which was published in the February 13, 2002' edition 
of the Navajo-Hopi Observer, do not clearly show or provide a description or map “sufficient to 
enable local residents to readily identify the proposed permit area." 30 C.F.R § 773.6(a)(ii). As 
we pointed out in our letter of Febmary 1 7, 2002, the description provided in the notice not only 
fails to specifically identify the location of the proposed amendment to the permit application 
(the J-23 area), but also fails to set forth a description of the overall mining area that meets the 
regulatory requirements. Letter to Brent Walquist, Regional Director, Office of Surface Mining, 
from Vernon Masayesva , Executive Director, Black Mesa Tmst, dated Febmary 1 7, 2002 
(“Black Mesa February 1 7, 2002 letter”), at 2 

The notices contain obscure and highly technical references to the “Gila and Salt 
River Basin Meridian,” “protracted boundaries,” and what we believe may be mapping 
coordinates. They also provide locational information such as “Townships 35 through 36 North, 
Ranges 18 through 19 East.” Those landmarks are meaningless to local residents because the 
Hopi and the Navajo do not identify their villages in terms of Township numbers. Additionally, 
it is unclear what Ranges 1 8 and 19 refer to, (perhaps they refer to mountains, but perhaps not) 
therefore as aids to local residents identifying a location they are not helpful. Coordinates such 
as “T35N, RISE Sections 3-5, 8-1 1, 13-17, and 20-36” are equally meaningless. Providing 
references to U.S. Geological Survey 7.5 minute quadrangle maps is likewise not helpful because 
few if any local residents own copies of, have access to, or have intimate familiarity with those 
mtqts. 


In these ways, the notice requires local citizens to possess particular maps and 
documents and be expert cartographers in order to translate the narrative description into a real- 
world location. Even if a local resident could decipher the description, this translation would not 
yield an understanding of the “precise boundaries” of the proposed mining area. While referring 
to sections of technical maps, the mining area is referred to only as located “near” certain 
boundaries and “within” the “protracted boundaries” of certain numbered townships. This 
description lacks sufficient specificity to meet the applicable regulatory standard. 

In addition, as we stated in our Black Mesa Febmary 17, 2002 letter, the notice 
does not adequately reveal the nature of the permitting action contemplated. The notice makes it 
appear as if OSM is merely considering certain updates to aspects of Peabody’s application, 
whereas what Peabody has also requested in its letter of January 17, 2002, is a re-activation and 
consideration of its application for a life-of-the-mine permit for the entire area covered by the 
Black Mesa mine. As a consequence, the notice, as drafted, fundamentally fails to serve its 
regulatory purpose: which is to clearly inform people about the scope and nature of the proposed 
action. 
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D. Public ParticipatioD Process Fails to Follow Presidential Directive and DO! 

Guidance on Translation 

On August 11, 2000, to improve access to Federally conducted programs and 
activities for persons who, as a result of national origin, are limited in their English proficiency 
(“LEP”), the President issued Executive Order 13166 “Improving Access to Services for Persons 
With Limited English Proficiency.” Under Executive Order 13166. 65 Fed. Reg. 50121 (Aug. 
16, 2000). Under the LEP Executive Order, Federal departments and agencies were to take steps 
to ensure that persons with limited English proficiency can meaningfully access the agency’s 
{i.e.. Federally conducted) programs and activities. This included providing translation services 
so LEP persons could effectively be informed of or to participate in the programs. 

In February 2001, the Department of the Interior (“DOI”) issued its owni LEP 
guidance and in it specifically identified water resource programs, environmental protection 
programs, and most importantly, surface mining and reclamation programs as examples of DOI 
Federally conducted programs. U.S. Department of the Interior, Departmental Office for Equal 
Opportunity, “Improving Access to Programs and Activities for Persons with Limited English 
Proficiency,” February 2001 (“DOI LEP Guidance”), at 4. DOI’s LEP Guidance further states 
that “the lack of language assistance capability among agency employees has especially adverse 
consequences among ratal Alaskan Native communities and especially older Native Americans, 
where in certain instances, they only speak and imderstand their own native languages.” Id, at 3. 
This is true in the current situation. Many of the Hopi and Navajo who are and will be impacted 
by the existing and proposed mining operations and N-Aquifer depletion have limited English 
proficiency. 


The DOI LEP Guidance sets forth “the actions that will be taken by all bureaus 
and offices to ensure that their programs and activities are nondiscriminatory towards and 
accessible to people who cannot write, read, or understand the English language.” W, at 6. Asa 
Departmental Goal, all bureaus and offices “shall provide timely, competent, and quality 
language assistance services to LEP persons.” Id at 6. In OSM’s case vital documents that 
should be translated include the public comment notices and other critical permitting documents, 
including those developed as a part of the National Environmental Policy Act (“NEP.A.”) and 
CHIA processes, as well as the permit application approval process. Without providing these 
vital documents in native languages, those most impacted by OSM’s actions are not able to 
meaningfully access the Black Mesa Mine permitting process. 

Under the DOI LEP Guidance, each “bureau and office shall proactively inform 
LEP customers and local grassroots organizations who represent LEP persons of the availability 
of language assistance services through both oral and written communications, in his or her 
primary language. All language assistance services provided by bureaus and offices to LEP 
persons must be free of charge.” at 9. Rather than provide the translation requested or even a 
commitment to provide future translation, OSM in its March 6, 2002 letter to Vernon 
Masayesva, provides two explanations as to why notices were not published in Hopi. OSM 
March 6, 2002 letter, at 2. First, OSM stales that notices were published in three major 
newspapers serving the Hopi Tribe and the Navajo Nation and that all three newspapers publish 
in English. While this statement is true - all three papers do publish in English - it does not 



554 


Lawyers’ Committee et al. Comments on Peabody Mining Application 
April 26, 2002 
Page 32 

explain why the notices were not translated into Hopi. The Hopi Tutnveni, one of the papers that 
published the notice, publishes items in Hopi. 

The more appalling and blatantly inaccurate reason given by OSM for failing to 
translate the hearing notice and other vital documents into Hopi is that “Hopi is not yet a written 
language.” Id. sx2. Early missionaries were writing Hopi in the 1 850s. Examples of recent 
literature published in Hopi, include Herschel Hopitutuwutsi Talashoema’s “ Hopi Tales: A 
Bilingual Collection of Hopi Indian Stories,” (University of Arizona Press, 1983), and Michael 
Lomatuway’ma’s “Children of Cottonwood: Piety and Ceremonialism in Hopi Indian Puppetry,” 
(University of Nebraska Press, 1987), and “The Bedbugs’ Night Dance and Other Hopi Sexual 
Tales,” (University of Nebraska Press, 1995). There are several Hopi dictionaries in publication. 
One recent dictionary, the “Hopi Dictionary - Hop'uwa Lavaytutveni: A Hopi-English Dictionary 
of the Third Mesa Dialect,” was compiled by the Hopi Dictionary Project and published in 1 997 
by the University of Arizona Press. It contains approximately 30,000 entries. 

The Department of the Interior’s mining offices have been working with the Hopi 
Tribe on Black Mesa mining issues for more than 40 years. It is inexplicable that after all this 
time, the Department and OSM still do not know that, despite the U.S. Government’s attempts to 
extirpate the Hopi language and culture through implementation of its assimilation policies, Hopi 
is a written language. 

E. Public Participation Process Fails to Follow Presidential Directive, DOI 

Guidance, and OSM Guidance on Environmental Justice 

On February 1 1 , 1994, the President issued Executive Order 12898 “Federal 
Actions To Address Environmental Justice in Minority Populations and Low-Income 
Populations” (“EJ Executive Order”), 59 Fed. Reg. 7629 (Feb. 1 6, 1 994). As the Presidential 
Memorandum that accompanied the EJ Executive Order stated, the Executive Order was 
“designed to focus Federal attention on the environmental and human health conditions in 
minority and low-income communities with the goal of achieving environmental justice.” 
Memorandum for the Heads of All Departments And Agencies, Subject: Executive Order on 
Federal Actions to Address Environmental Justice in Minority Populations and Low-Income 
Populations, February 11,1 994, at 1 (“Presidential Memo on EJ"). The EJ Executive Order was 
also intended to “provide minority communities and low-income communities access to public 
information on, and an opportunity for public. Id. at 1 . 

Section 5-5 of the EJ Executive Order states that "each Federal agency may, 
whenever practicable and appropriate, translate crucial public documents, notices, and hearings 
relating to human health or the environment for limited English speaking populations” EJ 
Executive Order, § 5-5(b). Moreover it states that “each Federal agency shall work to ensure that 
public documents, notices, and hearings relating to human health or the environment are concise, 
understandable, and readily accessible to the public.” Id, § 5-5(c). 

As stated earlier, the written notice published in the newspap^s was not 
understandable nor was it translated into Hopi or Navajo, and therefore, was not readily 
accessible to many Hopi and Navajo with limited English proficiency. 
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1. Access to Information Does Not Comply with OOI and OSM £J 
Guidance 

In 1994, the Secretary of Interior issued an environmental justice policy statement 
directing DOI action. DOI issued its own guidance and strategic plan to implement the EJ 
Executive Order. The first Goal in DOFs Environmental Justice Strategic Plan is that “the 
Dqrartment will involve minority and low-income communities as we make environmental 
decision and assure public access to our environmental information.” U.S. Department of the 
Interior, “Strategic Plan Environmental Justice,” April 11,1 995 (“DOI EJ Strategic Plan”), at 2. 
The DOI EJ Strategic Plan also states in the section that discusses what OSM is doing to 
implement DOI EJ Goal I on public participation that “the meaningful public participation of 
low-income, minority community members and members of the Native American community 
has been and continues to be high priority in the Agency’s dealing with the States, Tribes, 
citizens and the industry.” Id,, at 4. This OSM section on public participation goes on to say: 

' Further, we ensure that members of the affected communities 
have access to the necessary information that affords them the 
opportunity to provide meaningful comments. Providing this 
information also gives the members of the affected commuiuty 
the background they need to determine what effects, if any, a 
proposed action will have on their community. 


Id,, at 4. 


The Office of Surface Mining Reclamation and Enforcement’s Western Regional 
Coordinating Center (“WRCC”) issued two guidance documents on environmental justice. The 
first is the “Western Regional Coordinating Center Environmental Justice Guidelines.” Western 
Regional Coordinating Center Enviroiuncntal Justice Guidelines (“WRCC EJ Guidelines”). The 
purpose of this document was to provide “general guidance for complying with the 
Environmental Justice (EJ) Executive Order as it relates to the Surface Mining Control and 
Reclamation Act (SMCRA) in the OSM Western Region.” at 1 . They state that 
“environmental justice means ensuring, to the extent provided by Federal law, that eligible 
populations have equal access to information, a fair opportunity to public participation, and equal 
protection from adverse human health or physical effects.” Id, at 1-2. The WRCC EJ 
Guidelines further elaborate on the public participation aspect by stating that Federal agencies 
are among other things responsible for providing “a fair opportunity to comment on Federal 
actions.” Id,, at 1. 

The entire life-of-the-mine permit application fills several book shelves. Even the 
incomplete peimit revision application materials are over a thousand pages long. While access 
to at least some application-related documents is available at the Forest Lake Chapter House and 
the Hopi Tribe’s Office of Mining and Mineral Resources, the simple provision of documents at 
these locations is not sufficient to provide meaningful access, as contemplated by the EJ 
Executive Order and DOI and OSM environmental justice guidance documents. However, it 
takes many interested persons two or three hours to drive to these locations and reading the 
voluminous document at one sitting impossible. 
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Interested parties were told by the Hopi Mining Office in order to obtain a copy of 
the permit application or revision application, that they must purchase and bring their own copier 
paper and pay for the use of copy facilite. Given the quantity of documents and thejr combined 
length, the cost to obtain one set of complete documents would surely reach thousands of dollars, 
making acquisition unrealistic under the current approach for the low-income community 
affected by the proposed mining decision. Finally, as noted above, simple descriptions, 
translations, and other necessary aids have not been provided even though the materials are 
highly technical in nature and only published in English. 

Also, interested parties were not provided access to updated information that 
would give “the members of the affected community the background they need to determine 
what effects, if any, a proposed action will have on their community,” OSM acknowledges a 
need to update the EIS and the CHIA, and in our comments submitted by the Sierra Club, it has 
been made clear that a full analysis of impacts on cultural resources is also absent. Nonetheless, 
by .setting a deadline of April 29, 2002 for public comment on the permit application, OSM is 
forcing the affected community and interested parties to provide comment without access to that 
critical information they need to assess the devastating environmental and cultural impacts on 
their community. 

2. Notice to .Aflected Community Does Not Comply with EJ Executive 
Order or DO EJ Guidance 

In September 1998, the Western Regional Coordinating Center issued another 
environmental justice guidance document geared toward public participation in the Indian Lands 
Program, Office of Surface Mining Western Regional Coordinating Center, “Public 
Participation and Involvement, Environmental Justice Activities in the Indian Lands Program,” 
September 1998 (“WRCC Public Participation and EJ in Indian Lands Guidance”). That 
guidance document explains that Section 5-5(c) of the EJ Executive Order requires that “Each 
Federal agency shall work to ensure that public documents, notices, and hearing relating to 
human health or the human environment are concise, understandable, and readily accessible to 
the public.” Id., at 1. 

The WRCC Public Participation and EJ in Indian Lands Guidance elaborates on 
what activities are encompassed in WRCC’s overall public participation and involvement 
program “ [i]n order to ensure consistent implementation of Section 5-5(c) of the Order in the 
Indian lands program.” Id„ at 3. It further states that for controversial or activities that have a 
high degree of public interest, OSM will work in close consultation with “recognized groups to 
provide broad notification of the proposed activity,” ld„ at 3. OSM has made no attempt to 
work or consult with the Black Mesa Trust on this matter. In fact, when Black Mesa Trast made 
requests in its for translations to better inform the public, those requests were not responded to 
by OSM in its March 6, 2002, reply letter. Further, we are unaware of any attempts to work with 
any other recognized groups to provide broad notification. Any information that has become 
more widely available to the public has been because of requests initiated by the Black Mesa 
Trust, not the activities of OSM. 
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OSM’s attempts at ensuring public participation since January 2002 in the Black 
Mesa Mine life-of-the-mine permit application and application revision request from Peabody, as 
described above, have not complied with the goals of the EJ Executive Order, the goals of the 
Department of the Interior, or either of the two OSM environmental justice guidance documents. 
The public notice has failed in its most basic mission - to put the public - in particular local 
residents - on notice of what mining activities are proposed by Peabody and where they would 
occur. As described above, the published notices failed to provide “a fair opportunity to 
comment on Federal actions” and were not concise, understandable, and readily accessible to the 
public. Further, they were not translated into languages other than English. 

F. Currently Contemplated Permitting Process Fails to Allow Due Process 

As discussed above, the interested public, particularly the non-English speaking 
members of the Hopi Tribe and Navajo Nation were not provided adequate notice as to the 
activities proposed by Peabody. The notice published in newspapers was incomprehensible in 
English and was not translated into Hopi or Navajo. Also, as discussed above, meaningful 
access to the permit documents was denied because within the time frame proposed by OSM, it 
is not realistic for interested parties like the Black Mesa Trust, other non-profits, and concerned 
citizens to read the information at the repositories due to the shear volume of materials and the 
length many interested persons would have to drive to view the documents. Further, the cost of 
copying documents is both prohibitive for low-income citizens, if possible, the task of personally 
copying the documents would be incredibly time consuming. 

Moreover, there was not enough time for citizens to prepare detailed and 
meaningful comments before the April 29, 2002 deadline. In fact, Rick Holbrook of OSM said 
in a conversation on Tuesday, March 5, 2002 with Andrea Jaussi of the Glen Canyon Institute 
that if the public had the whole permit application sitting in front of them, they would not have 
time to read it much less analyze it in time to make meaningfiil comments. That is an accurate 
and damning statement. 

While the Black Mesa Trust was fortunate to have at its disposal several other 
non-profits and law firms who were able to devote their time and expertise pro bono to this 
effort, other interested individuals and organizations were not so fortunate. Even so, there was 
not enough time for the coalition of commentors we represent to cover all issues in the depth that 
they deserve due to the importance of OSM’s decision. 

Even if there were an adequate amount of time given to the public to provide 
comment, as discussed above, there is not enough information to provide meaningful comments. 
Critical environmental documents are woefully out of date. OSM itself has acknowledged the 
need to update them. The available environmental assessments (e.g., 1989 CHIA, 1990 EIS) do 
not take into account the impacts of the proposed revisions. Nor do they take into account new 
information that has come to light in the last decade, particularly with regard to the impacts on 
the N-Aquifer. Without that updated information, it is impossible to meaningfully comment on 
the permit application. 



558 


Lawyers’ Committee et al Comments on Peabody Mining Application 
April 26,2002 
Page 36 


Moreover, our requested informal conference and tour of the Black Mesa Mine 
has yet to occur. We are commenting now without the opportimity to hear OSM’s responses to 
comments and concerns we and others will raise at the informal conference. Also, wg axe 
submitting comments without having the benefit of the information gathered during tour of 
Black Mesa Mine we requested pursuant to 773.6(c)(2)(iii) in our letter of March 29, 2002. 
Letter to Jerry Gavette, Office of Surface Mining Reclamation and Enforcement, fiom Mary 
O’Lone, Lawyers’ Committee for Civil Rights Undo" Law, et at., dated March 29, 2002. 

1. Request for Oral T rauslations 

The Executive Order on EJ directs agencies to provide oral translations EJ 
Executive Order §5-5(b). Moreover, DOI and OSM EJ and LEP Guidance also state that oral 
translations will be provided at hearings and other important public meetings. The DOI LEP 
Guidances states that “[e]ach bureau and office shall have an established policy and procedure 
for providing timely, competent, and quality language assistance services to LEP persons in both 
face-to-face and telephone encounters.” DOI LEP Guidance, Section VI. D. at 8. It further 
points out that “[t]he essential exchange of information is especially difficult when the two 
parties involved speak different languages and it is compounded even further when an 
unqualified third person attempts to serve as an interpreter. . . An untrained “interpreter” is 
often unable to understand program related concepts or official terminology he or she is being 
called upon to interpret or translate.” Id, at 3-4. 

The OSM section on public participation in the DOI EJ Strategic Plan states that 
-OSM, “[in] an effort to ensure that all members of affected communities have the opportunity to 
convey their ideas and concerns to the agency on decisions that affect their community, we have 
established proactive public participation procedures to: ensure the attendance of interpreters at 
all public hearings for non-English speaking participants.” DOI EJ Strategic Plan, al 4. OSM 
guidance states that for proposed OSM activities on Indian Lands, WRCC will provide 
translators “to facilitate communications with non-English speaking participants.” WRCC 
Public Participation and EJ in Indian Lands Guidance, at 3. 

The Hopi language has always been an integral and vital part of Hopi culture. It 
is the wellspring of Hopi ceremonial life; it expresses kinship and clan relationships; it holds the 
Hopi people’s history. It is the foundation of creabve expression and cultural continuity that 
stretches back at least one thousand years. The U.S. Bureau of the Census, in “Characteristics of 
American Indians by Tribe and Language” states that in 1990 there were 5,264 persons over 5 
years of age who spoke the Hopi language at home. If the number of people speaking Hopi at 
home remained constant, by 2000 nearly one-third of those Hopi speakers would be 65 years and 
older. 


Because so many Hopi and Navajo, particularly elders, are limited English 
proficient, we specifically request that both Hopi and Navajo translation be provided for all radio 
notices, and that translation by qualified translators be provided at all public hearings, meetings, 
informal conferences, and other public fora related to the Black Mesa Mine and Peabody’s 
permit applications. 
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2. Request for Informational Public Meetings and Training 

In the Outreach section of its public participation guidance, OSM state that “For 
OSM activities on Indian lands, WRCC: 

Promotes informational public meetings to educate local 
populations and give them a greater opportunity to voice 
concerns about mining and reclamauon activities in their area. 

Promotes informal training opportunities for local populations 
on administrative, technical, and environmental issues related 
to mining and reclamation activities in the area. 

Promotes the development of native-language educational 
materials on mining and reclamation activities.” 

Id., at 4. We are unaware of any OSM activities in the past four years related to the Black Mesa 
Mine designed to comply with this section of the guidance. 

There have been no informational meetings designed to give local populations a 
greater opportunity to voice concerns about the Black Mesa mining activities. In fact, the 
informal conference, granted at the request of Black Mesa Trust, not the instigation of OSM, is 
the only such opportunity we are aware of since the issuance of the WRCC Public Participation 
and EJ in Indian Lands Guidance where the local population will be able to voice concerns about 
mining and reclamation activities in their area. We also request that OSM comply with its 
guidance and provide informal training opportunities and develop native language educational 
materials. 


It has been impossible for Black Mesa Trust to get information that is suitable for 
dissemination to the public. Nothing suitable for the general public has been disseminated by 
OSM related to the Black Mesa Mine permit issues. Information that is available is highly 
detailed and technical in nature. As described earlier, it was even difficult for the Black Mesa 
Trast and other interested parties to obtain copies of the permit revision application. Thus, we 
request that as the permitting process progresses, OSM develop documents that are easy to 
understand, provide the necessary infoimation for the affected community to assess the impacts 
proposed activities will have on their community, and provide written and oral translations of 
important information. 

VII. Conclusion 

The public comment process should never have been initialed because the permit application was 
not complete under the regulations. In its permit revision application, Peabody did not submit 
basic required information, much less up-to-date information on ownership, violations, bonding, 
impoundments, and other subjects discussed above. As the regulations state and as we have 
described in detail above, this information is a prerequisite to requesting public comment. 
Therefore, we object to any approval of the permit request as the application is incomplete. 
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Moreover, we object to the starting, much less ending, of the public comment process on the 
permit application until the application is complete as required by the regulations. 

We agree with OSM that the permit revision request is significant and should be processed as if 
it is a new application under the regulations. Therefore, OSM must do more than just review its 
old findings in light of the proposed revision to the application. As stated earlier, OSM should 
review new infoimation and allow public comment on information in the existing permit 
application, the revised permit application, and new information that has come to light since the 
initial original application was submitted. 

We object to the issuance of the permit on a number of grounds. First, the public notice 
published in newspapers fails to meet regulatory requirements. Second, the public participation 
process fails to follow direction in a Presidential directive {i.e., LEP Executive Order) and DOl 
Guidance on translations. Third, the public participation process fails to follow direction in a 
Presidential directive EJ Executive Order) and DOI and OSM environmental justice 
guidance. Fourth, the public participation process thus far has failed to provide the affected 
community and interested parties fundamental due process. All of the deficiencies described 
above have contributed to a public participation process that has severely handicapped the people 
most directly affected by the ongoing and proposed mining activities. The OSM public 
participation process to date has made it virtually impossible for the public to meaningfully 
participate in the public comment process for the life-of-the-mine request and permit application 
revision. We request that the public comment period not close until all relevant and necessary 
information is available to the public in a way that is easily understandable and readily 
accessible. 


O 



